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SUPREME COURT LAW 


cA New Aid to Legal Research 


AN ENCYCLOPEDIA OF LEGAL PRINCIPLES 


BUILT ON THE SOLID FOUNDATION OF THE 
UNITED STATES SUPREME COURT DECISIONS 


UPREME COURT LAW has been definitely planned to minimize laborious 
research in obtaining an authoritative statement of legal principles and 
“leads” to authorities wherein they are applied. 

It is an entirely new idea in legal research—prepared from a page to page 
examination of the Decisions—containing in simple dictionary arrangement a 
masterful statement of the principles or rules of law, in the language of, or based 
on the reasoning of the United States Supreme 

These principles, daily applied in all courts of the land, both State and Federal, 
are supported not only by exhaustive annotations to the United States Supreme Court 
Reports but to thousands of other Federal and State Court decisions, English 
cases, and other authorities which the United States Supreme Court has cited in 
announcing its conclusions. In addition to the legal principles there are 212 
separately annotated Legal Maxims. 


A BOOK TO USE EVERY DAY 
In Every Court—State or Federal 


SUPREME COURT LAW is a work for every-day use. You will find a sur- 
prisingly large percentage of your cases involve legal principles upon which the 
United States Supreme Court has spoken. Here is the quickest, surest access to a 
succinct statement of the Law— in the words of the Highest Court in the world, and 
backed by the most carefully considered authorities. 

A recent survey shows that of all cases decided by the United States Supreme Court 

in a given period, 39% were cases appealed from a State Court. The Supreme Court 

of the United States has in fact in its nearly 150 years of existence been called upon 

to construe a vast percentage of those principles of law whose application is con- 

stantly called for in all the courts of the land, from the highest to the lowest in 

the scale of our judicial system. 


ORDER FORM 
Public Utilities Reports, Inc. 
Munsey Building, Washington, D. C. 
Send me Supreme Court Law, by A. B. Honnold, 3 vols., $30.00. 
[] Check Encl. Name 
CC. O. D. Address 


[] Charge Acct. 
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Pilgrims landed at Plymouth Rock, inaugurating transatlantic travel, 1620. 







































































21 | T4 ae — 
Interstate Commerce Commission recommended consolidation of railroads, 1929. 
22 F HORACE G. BURT became president of the Union Pacific, 1897. 
PULLMAN remodeled a passenger coach into the first “sleeping car,” 1858. 
23 Se Radio telephone service was extended to Honolulu, 1931. 
The Baltimore Water Company marked revival in municipal projects, 1792. 
24 S South Carolina legislature created office of Railroad Commissioner, 1878. 
Direct radio circuit between New York and Santo Domingo inaugurated, 1930. 
25 M New Hampshire Board of Railroad Commissioners authorized by governor, 1844. 
4 Merry Christmas, 1933! 
26 Ts First steam engine in Sweden was built by MARTEN TRIEWALD, 1728. 
A steam turbine was first applied to the generation of electricity, 1891. 
27 Ww EDISON lighted his laboratory with electric lamps for the first time, 1879. 
First patent on an incandescent lamp obtained by DE MOLEYNS of England, 1841, 
28 TA Government began war-time operation of railroads in U. S., 1917. 
Mohawk & Hudson Railroad Company applied for its charter, 1825. 
29 F Cleveland Electric Railway cut fares to 34 cents, 1906. 
EDISON obtained a patent on long-distance telephony without wires, 1885. 
30 Se First subway in Far East opened at Tokyo, Japan, 1927. 
First Hudson River R. R. passenger train left New York for Poughkeepsie, 1849. 
31 S The Railroad Commission of South Carolina was created, 1882. @® 
First international radio broadcast across the Atlantic, 1923. 
1 M "Happy New Year, 1934! 
The State Corporation Commission of New Mexico was created, 1912. 
2 T# Cornell professors -built first electric dynamo in U. S., 1875. 
Photo of MAYOR VAN WYCK of N. Y. was transmitted 8 miles by wire, 1898. 
3 W Northern Pacific R. R. placed first dining car in service, 1881. 








PRESIDENT HAYES had the first telephone installed in the White House, 1879. 
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DECEMBER 21, 1933 


A Bumper Year of New 
Public Utility Laws 


Wide range of restrictive state legislative 
acts throughout the country in 1933 


By GEORGE E. DOYING 


HANCE, not science, is the basis 
> for a large part of the utility 
legislation enacted by the state 
legislatures during the past year. The 
phrase is that of the Section of Public 
Utility Law of the American Bar As- 
sociation, which observes that the par- 
ticular type of thinking which hap- 
pened to be most active and most 
powerful in the legislative councils 
was the main element in the deter- 
mination of factors which logically 
should be resolved upon a more or less 
uniform design. 

The year 1933 has seen more legis- 
lative sessions than ever before in the 
history of the country. Not only were 
forty-three regular sessions-held but 


special sessions were called in all the 
other states excepting Mississippi, and 
extra sessions have followed the regu- 
lar meetings in many states, in some 
of which the lawmakers have been re- 
called twice. 

Beer, prohibition repeal and liquor 
legislation, the need for emergency 
relief legislation, including tax meas- 
ures and other subjects, were primar- 
ily responsible for this unusual num- 
ber of attempts to enact new laws and 
revise old ones. 


iy was to be expected, considering 
that nearly all the forty-eight legis- 
latures were to hold regular sessions, 
that a large amount of utility legis- 
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lation would be considered. The 
economic crisis, however, coupled with 
the disclosures following the collapse 
of some of the public utility holding 
company structures and the policies 
of the new national administration, 
brought about an unprecedented vol- 
ume of proposals and enactments. 
Rate reductions by legislative fiat or 
edict of the governor were sought in 
several states where antiutility poli- 
ticians and others proceeded on the 
theory that little or no attention need 
be paid to pronouncements of the Su- 
preme Court of the United States that 
a public utility is entitled to a fair re- 
turn on the value of its property used 
and useful in the public service. 
Perhaps the most drastic proposal 
of this type was that introduced at a 
special session in New York by a 
member from Brooklyn. This bill 


provided that every utility rendering 
electric, gas, steam, and water service 
to the public should file with the public 
service commission within thirty days 
new schedules showing reductions of 


30 per cent in existing rates. A fine 
of $1,000 a day for failure to comply, 
with ultimate cancellation of the util- 
ity’s certificate of convenience and 
necessity, was proposed as the penalty 
for failure to comply. The bill was 
not passed. 

Somewhat along this line was a bill 
filed in the Massachusetts legislature, 
on petition, to require each common 
carrier of passengers to reduce every 
10-cent fare to 5 cents: The bill later 
was withdrawn. A measure in Mon- 
tana to enforce reductions in telephone 
rates was killed in the house. 


HE Tennessee legislature called 
upon the state’s railroad and pub- 


lic utilities commission to report why 
it had not effected a reduction of at 
least 25 per cent in rail and utility 
rates. The resolution declared that 
the public’s purchasing power has 
been reduced greatly but that utility 
rates “have not been materially and 
generally reduced below the peak rates 
in effect during and immediately fol- 
lowing war-time.” 

The commission, however, prompt- 
ly responded that the assertion above 
quoted “is based upon a false assump- 
tion of facts.” Reductions ordered 
since 1930, the commission declared, 
have amounted to upward of a mil- 
lion dollars, and reductions ordered 
since the commission was created in 
1919 have aggregated many millions. 


AS a matter of fact, said the Ten- 
nessee commission, electric rates 
are lower than they were in 1913, 
and if any consumer is paying higher 
bills it is solely because he is using 
more electricity to operate the many 
useful household appliances which 
add so much to the convenience and 
pleasure of living. 

Specific evidence of this fact was 
made a matter of record a few weeks 
ago in a case before the New Jersey 
public utilities commission, investigat- 
ing the rates of the Public Service Gas 
and Electric Company of that state. 

The record shows that residential 
rates in New Jersey have been reduced 
each year since 1929, but the average 
bill has been larger every year. The 
average rate per kilowatt hour in 1929 
was 8.21 cents, the average use per 
month by residential consumers was 
32 kilowatt hours, and the average bill 
was $2.61. In 1930 the rate was 7.7 
cents, the use increased to 36 kilowatt 
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hours, and the bill was $2.73. In 
1931 the rate was 7.51 cents, use 38 
kilowatt hours, bill $2.87, and the fol- 
lowing year the rate went down to 
7.27 cents, use went up to 40 kilowatt 
hours, and the bill to $2.90. 
| Georgia, Governor Talmadge 
took matters into his own hands 
through a self-constituted court of im- 
peachment, and after an extended 
hearing summarily removed the five 
members of the public service commis- 
sion and appointed men of his own 
selection. The ousted members in- 
cluded the veteran, James A. Perry, 
who had served twenty-two years on 
the commission and had been chair- 
man since 1926. The legality of the 
governor’s action is being tested in 
the courts. 

In the meantime, the new commis- 
sion in Georgia is said by the governor 
to be preparing to order material re- 
ductions in rates in the near future. 
Possibly anticipating that these reduc- 
tions may not have a sufficiently sound 
foundation to withstand the scrutiny 
of the courts, Governor Talmadge re- 
cently in a public address urged the 
people to vote against any judge who 
“usurps” the functions of the commis- 
sion by issuing an injunction against 
a commission order. 

“Beat the sand out of them at the 
next election,” the Georgia executive 
was quoted as saying. 

A bill was introduced in the New 


q 


e 


Jersey legislature directing the board 
of public utility commissioners to 
institute proceedings for a reduction 
of one third in the rates of gas, elec- 
tric, telephone, and water utilities. 

The Connecticut legislature turned 
down a proposal to create a commis- 
sion to study the operation of existing 
statutes concerning the public utilities 
commission and public service compa- 
nies and to propose remedial legisla- 
tion. The house of representatives in 
this state was responsible again, as it 
was in 1931, for the rejection of a 
proposal to permit the commission to 
initiate rate investigations on its own 
motion. The bill had been passed by 
the senate. 


HE Kansas senate appointed a 

committee to investigate the ex- 
penditure of a fund of $100,000 ap- 
propriated in 1931 for special rate- 
reduction proceedings by the public 
service commission. 

In North Dakota a bill was passed 
authorizing a statewide valuation of 
public utilities and appropriating 
$25,000 for the work. The legisla- 
ture in this state also enacted a law 
providing that whenever 25 per cent 
of the customers of a public utility 
shall petition the commission for a re- 
valuation of the utility’s property for 
the fixing of new rates the commis- 
sion shall first attempt to reduce the 
charges by negotiation. Failing thus 
to effect a reduction of at least 15 


“WHILE urging rate reductions, resulting, of course, in less 
revenue to the operating companies, the legislatures in many 
states at the same time were levying higher taxes on the 


public utilities, thus increasing the cost of producing 


service.” 
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per cent, the commission is directed 
summarily to reduce the rates by 25 
per cent, pending a hearing. The util- 
ity would be permitted to continue to 
collect the old rates, but must impound 
the charges in excess of those fixed by 
the commission until final determina- 
tion of the case. 

The Ohio public utilities commis- 
sion was authorized by the legislature 
to inquire into the reasonableness of 
the rates of the wholesale gas compa- 
nies serving distributing utilities in 
cities where new rates are to be con- 
sidered. 


HE Illinois commission was au- 

thorized by the legislature to 
make temporary rate reductions if it 
is found that the net income of a 
public utility is in excess of the 
amount required for a reasonable re- 
turn upon the value of the property 
and that an investigation and hearing 
would require more than 120 days. 
If the commission ultimately should 
find that the rates should be greater 
than those fixed in the temporary 
order, the utility would be permitted 
to amortize and recover the difference 
by means of a temporary increase. 
Operation of the temporary order 
would be limited to one year. 

Governor Lehman, of New York, 
sought in vain at a special session to 
induce the legislature to enact legisla- 
tion permitting the public service com- 
mission to make emergency reductions 
in rates. 

The Arkansas legislature created a 
“fact-finding tribunal” as a bureau of 
the corporation commission but ap- 
pointed by the governor. The tri- 
bunal is to exist for four years and its 
duty is to investigate and make find- 


ings of all facts entering into or form- 
ing the basis of rates. 


wane urging rate reductions, re- 
sulting, of course, in less revenue 
to the operating companies, the legis- 
latures in many states at the same 
time were levying higher taxes on the 
public utilities, thus increasing the cost 
of producing service. 

Not only was the Federal 3 per cent 
tax on electric power shifted from the 
domestic and commercial consumers 
to the companies, but nearly every 
state, directly or indirectly, added in 
1933 to the tax burden of the utilities, 
and in some cases assessed the costs 
of regulation in addition. The situa- 
tion, in fact, has become so serious, 
from the standpoint of investors in 
public utility securities, that a move- 
ment is under way to organize these 
security holders into a national organ- 
ization to fight against further tax 
increases. 

Existing tax rates were boosted in 
numerous cases, as, for example, in 
California, where a levy of 74 per 
cent of gross receipts of electric and 
gas utilities was increased to 9 per 
cent for a 2-year period. 


HE Virginia legislature directed 

the state corporation commission 
to levy an assessment of one tenth of 
one per cent on the gross receipts of 
all public utilities, the money thus de- 
rived to be used to carry on an investi- 
gation to determine whether it is pos- 
sible to require these same companies 
to reduce their rates for service to the 
public. 

General sales taxes, occupational 
taxes, and income taxes are among 
the new levies charged up to public 
utilities, in some instances merely as 
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Extension of Commission Control over Public 
Utility Company Dividends 


“oe Illinois commission was given power to 
determine whether dividends shall be paid. 
The statute provides that no dividends shall be paid 
on common or preferred stock except from earned 
surplus, and not then on common stock tf such pay- 
ment will impair the ability to render adequate serv- 
dividends, other 
than within these restrictions, require thirty days’ 
notice and authorization by the commission. : 


ice at reasonable rates. Proposed 








a part of new revenue-raising plans 
applying to other business. In IlIli- 
nois, for instance, an occupational tax 
on all business has been held by the 
state officials to apply to sales of gas 
and electricity. This ruling, however, 
is being contested by the utilities and 
a temporary injunction against the tax 
has been issued. 


| Bos imposing upon the utilities 
the cost of their regulation were 
enacted in Arizona, Illinois, North 
Dakota, Oregon, and Washington, 
and the Wisconsin act of 1931 was 
amended and reénacted. The New 
York legislature rejected Governor 
Lehman’s proposal to assess such costs 
to the utilities. 

Illinois this year, under a new 
administration radically different in 
some respects from those which have 
prevailed in that state during the last 
sixteen years, joined Oregon and 
Washington in enacting probably the 
most extreme laws extending the pow- 
ers of regulation. The two Pacific 
coast states, particularly Oregon, in 
recent years have been especially active 
in adopting statutes designed to pro- 


vide rigid control of private utilities 
and to promote public ownership and 
operation. 

The Oregon legislature this year 
gave to the public utilities commission- 
er the right to regulate, restrict, and 
control the salaries of executive offi- 
cers of private utilities, donations by 
the companies, their political contribu- 
tions and political advertising, pay- 
ments to persons or corporations hav- 
ing an affiliated interest, and all other 
expenditures and contracts for the sale 
or purchase of equipment. 

The commissioner also is given 
complete control over the issuance of 
securities, and the companies are al- 
lowed to expend the proceeds only for 
purposes specified by the commis- 
sioner. 


NY utility which receives in any 

year a net operating income in 
excess of a reasonable rate of return 
upon its property used in the public 
service is required to place such excess 
in a reserve fund which shall be dis- 
bursed, under direction of the commis- 
sioner, for the benefit of the con- 
sumers in reduction of the net invest- 
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ment, in creating amortization funds, 
or for such other beneficial purpose as 
the commissioner may find expedient. 
No provision is made to protect the 
utility against losses in bad years. 

The Washington legislature enacted 
a somewhat similar statute, giving to 
the department of public works power 
to regulate, restrict, and control the 
budgets and expenditures of public 
utilities for maintenance, operation, 
and construction. Unapproved ex- 
penditures may be made, but in such 
event it is expressly provided that they 
shall not be taken into consideration 
for rate-making purposes. 

The payment of dividends is pro- 
hibited until a surplus has been pro- 
vided to take care of all reserves, and 
then only so long as such payment 
does not impair the ability to render 
service. No common stock dividend 


may be paid unless approved by the 


department. 

The Illinois commission also was 
given power to determine whether 
dividends shall be paid. The statute 
provides that no dividends shall be 
paid on common or preferred stock 
except from earned surplus, and not 
then on common stock if such pay- 
ment will impair the ability to render 
adequate service at reasonable rates. 
Proposed dividends, other than within 
these restrictions, require thirty days’ 
notice and authorization by the com- 
mission, which may order a utility 
to cease and desist from declaration 
and payment of dividends if such pay- 
ment will impair the capital structure. 


HE Illinois legislature also re- 
quired disclosure of the identity 
of any owner of as much as one 
per cent of the voting capital stock of 


a public utility, and established a full 
measure of control over relationships 
with affiliated interests. This amend- 
ment to the act is similar to the New 
York statute. 

Contracts between utilities and af- 
filiated interests require approval by 
the Illinois commission, and if dis- 
approved any payments made under 
them are not to be considered as ex- 
penses in a rate proceeding. 

No Illinois utility may acquire con- 
trol of, or transfer its property to, 
any other utility until approval of the 
commission is first obtained, nor may 
a utility acquire securities or other evi- 
dences of indebtedness of another 
utility. 


OMMISSION approval of contracts 

between utilities and affiliated in- 
terests is required by legislation en- 
acted this year in Indiana, Maine, 
New Hampshire, Oregon, Pennsyl- 
vania, and Washington. Such con- 
tracts must be filed in Vermont, but 
the act says nothing about approval. 

“Affiliated interests” are variously 
defined in the several states which 
have enacted holding company legisla- 
tion, although for the most part the 
acts are patterned after the New York 
statute of 1930. 

The New York definition includes 
every corporation and person, or any 
chain of successive ownership, own- 
ing or holding 10 per cent or more of 
the voting capital stock of a utility. 
The 10 per cent specification has 
been adopted by Alabama, Indiana, 
Illinois, Kansas, and Pennsylvania. 
New Hampshire places the figure at 
20 per cent, and Maine and Ver- 
mont at 25 per cent, while Oregon, 
Washington, and Wisconsin have 
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reduced it to 5 per cent. Massa- 
chusetts specifies majority ownership 
of voting stock or such minority 
as to give substantial control. 


Dp wgpemtncer over affiliated interests 
is recognized in New York to be 
limited. It is conferred by the statute 
“to the extent of access” to accounts 
and records and “to the extent of 
authority” to require reports. Several 
of the other states have taken the same 
position. 

Approval of contracts between utili- 
ties and affiliated companies may be 
controlled through direct jurisdiction 
over the operating company. At- 
tempted jurisdiction to require sworn 
statements of stockholdings is futile 
when applied to foreign corporations 
not otherwise subject to jurisdiction. 

The New York statute has been 
construed by the commission in its 
decision Re New York State Electric 
and Gas Corporation.’ 


| cepacia added a new touch 
this year, in the matter of requir- 
ing approval of contracts, by imposing 
upon the utility the obligation to re- 
quire the holding company or affiliated 
interest to furnish the commission 
with information necessary to deter- 
mine the reasonableness of the con- 
tract. The commission is not required 
to allow as a part of the rate base 
or as operating expenses any payment 


1 P.U.R.1932E, 1. 


made by a utility under such a contract 
unless information concerning the 
payment has previously been fur- 
nished the commission. 

Several of the statutes, beginning 
with New York’s 1930 enactment, re- 
quire the disclosure of the identity of 
each owner of one per cent or more 
of the voting stock. Kansas and Wis- 
consin made this provision in 1931, 
and in 1933 Indiana, Illinois, New 
Hampshire, and Pennsylvania took 
similar action. 


HE first enactment prohibiting 

loans by utilities without com- 
mission authority was that of Massa- 
chusetts in 1932, and the principle was 
adopted this year in Illinois, Maine, 
New York, and Oregon. 

New Hampshire and Washington, 
by virtue of 1933 legislation, prohibit 
employees of utilities, during working 
hours, from selling securities of an 
affiliate, and utilities are forbidden to 
require their employees to purchase 
stock of the company or other concern. 

Perhaps the biggest upset in the 
1933 legislative season was the action 
of the Indiana lawmakers in rewriting 
sections of the Shively-Spencer Act. 

The revised statute not only causes 
municipally owned utilities to be taxed 
for state and county purposes but it 
completely reverses the law on which 
the famous Martinsville Case was 
based and which had been upheld by 


e 


tion were enacted in Arizona, Illinois, North Dakota, Ore- 


q “Laws imposing upon the utilities the cost of their regula- 


gon, and Washington, and the Wisconsin act of 1931 was 
amended and reénacted. The New York legislature rejected 
Governor Lehman’s proposal to assess such costs to the 


utilities.” 
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the Supreme Court of the United 
States.* 

“The biggest victory the people of 
Indiana ever won against the utili- 
ties,” is the way the Martinsville Case 
has been characterized by Indiana 
mayors and others who urge that each 
municipality should be treated as a 
unit in a rate case, regardless of 
whether it is only a small part of 
a public utility system. The original 
Shively-Spencer Act so provided, and 
the Indiana commission so ruled in 
one of the most bitterly fought rate 
cases ever contested in the state. The 
Supreme Court sustained the commis- 
sion’s order. 

But now the law is changed. It 
provides that the municipal unit for 
public utility rate making is change- 
able into “regional units,” under 
which the commission apparently may 
consider the system as a whole when 
making new rates. 


que of the state commissions have 
fought to establish uniform rate 
schedules throughout their respective 
jurisdictions, but Indiana has looked 
at the matter differently—until now. 
And even now the municipal authori- 
ties are up in arms over what they 
look upon as the influence of private 
utility suggestions. 

In addition to providing for the 
taxation of municipal utilities for 
state and county purposes, the new 
Indiana statute requires a city to hold 
an election on petition of 5 per cent 
of the voters on the question of enter- 
ing into a municipal utility program. 
Similarly, an election must be held 
before a city can withdraw from com- 
mission regulation of rates. Until the 


2 P.U.R.1933A, 433. 
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voters decide otherwise, municipal 
utilities will continue under the com- 
mission’s jurisdiction. 

Municipalities are given the right 
to condemn private utility property if 
the utility could be said to be “located” 
in that particular municipality. They 
also are given the right to declare 
by resolution of the common council 
that a “necessity” exists for taking 
over a privately owned utility plant or 
for building a new one in competition. 
The “necessity,” however, is subject 
to review by the courts, during which 
period no further construction steps 
may be taken. 

Cities are given authority to fi- 
nance the acquisition of utility plants 
through the issuance of revenue 
bonds, if possible, or by issuing regu- 
lar bonds up to one third of the esti- 
mated cost. 


| igen from the quantity and va- 
riety of legislation this year at- 
tempting to make the municipal own- 
ership easy, it would appear that the 
people generally are wildly anxious to 
own and operate their own public utili- 
ties. A somewhat contrary view, how- 
ever, is indicated by recent elections 
throughout the country and by figures 
recently made public by the Bureau of 
the Census, showing that the number 
of municipal electric plants in the 
United States decreased from 1927 to 
1932 by 18 per cent—from 2,198 to 
1,802. 

Oregon and Washington are in the 
vanguard with this type of legislation, 
but they go beyond mere city owner- 
ship and would have the state itself or 
large districts engage in the power 
business. It is significant to observe 
that there was no decrease in either 
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Public Reaction to Legislative Efforts to 
Make Municipal Ownership Easy 


a apes from the quantity and variety of 
legislation this year attempting to make the 
municipal ownership easy, it would appear that 
the people generally are wildly anxious to own 
and operate their own public utilities. A some- 
what contrary view, however, is indicated by re- 
cent elections throughout the country and by fig- 
ures recently made public by the Bureau of the 
Census, showing that the number of municipal 
electric plants in the United States decreased from 


1927 to 1932 by 18 per cent.” 








of these states in the number of mu- 
nicipal electric plants during the 
period covered by the 5-year census. 

Oregon not only enacted legislation 
to provide for the development, trans- 
mission, distribution, and sale of 
power by the state, creating an ad- 
ministrative commission to carry on 
the work, and for the creation, de- 
velopment, and management of peo- 
ple’s utility districts, but also author- 
ized cities and towns to own and op- 
erate telephone systems within and 
without their boundaries, and provid- 
ed for the development of cooperative 
telephone districts which may con- 
struct and operate systems. 


| rmeap~ vers authorized irriga- 
tion districts to acquire and op- 
erate the necessary property for the 
generation and transmission of elec- 
trical energy, not only for the use of 
such districts but with the right to 
sell the same to municipalities, public 
and private corporations, and individ- 
uals under the 10-year contracts. 
Nebraska also provided for the 


creation of power districts, with pow- 
er to own and operate utilities. Texas 
legislated in favor of the organization 
and development of water improve- 
ment districts, primarily for irriga- 
tion, but with power to construct and 
operate power plants and to contract 
for the purchase and sale of electric- 
ity. California provided for public 
utility districts and the issuance by 
them of bonds to establish utilities. 


N anticipation of the power activi- 
ties of the Tennessee Valley Au- 
thority at Muscle Shoals, the Alabama 
legislature passed bills allowing coun- 
ties, cities, and towns to purchase, con- 
struct, and operate power plants and 
electric transmission lines. Under the 
new law, which was approved by Gov- 
ernor Miller, counties and cities have 
power either to build new plants or 
buy existing ones after an election has 
been held to determine whether the 
people approve. Efforts were made in 
the legislature to secure approval of 
amendments requiring the condemna- 
tion of any private utility in a munic- 
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ipality that desired to operate its own 
plant, but these proposals were voted 
down. 

The law also permits counties and 
cities to make contracts between them- 
selves for the building and operation 
of plants and transmission lines. 

Another Alabama act authorizes 
‘any municipality to sell water to other 
towns and their residents. 

The Tennessee legislature adopted 
special acts authorizing particular mu- 
nicipalities to establish and operate 
electric utilities. 


A BILL was passed by the Wiscon- 
sin legislature and approved by 
Governor Schmedeman to promote the 
entrance of municipalities into the 
public utility business by permitting 
local governments to mortgage antic- 
ipated profits in acquiring or establish- 
ing a utility plant. The cost of such 
property was removed from the bond- 
ed debt classification which, under the 
Constitution, is limited to 5 per cent 
of the municipality’s assessed valua- 
tion. 

Minnesota and Oklahoma author- 
ized municipalities operating electric 
plants to extend service beyond the 
corporate limits, and the former state 
authorized the levying of a special tax 
to pay the cost of operating village 
water and light plants. 

Arizona, South Carolina, and Wyo- 
ming legislated to permit municipali- 
ties to acquire and operate their own 
utilities, and Missouri authorized such 
action by cities of the second class. 

A special session in Missouri late 
this year had before it bills sponsored 
by Governor Park to make it easier 
for cities of less than 75,000 popula- 
tion to acquire utility property by the 


issuance of bonds to be retired from 
earnings. The Idaho legislature, how- 
ever, defeated a proposal of this char- 
acter and refused also to authorize 
municipalities to acquire private utili- 
ties by condemnation. 


N apparent “joker” was dis- 
covered in a Texas bill passed by 
the legislature and which reached the 
desk of Governor Ferguson, who ulti- 
mately vetoed it. The measure osten- 
sibly removed the $5,000 limit beyond 
which cities may not encumber their 
utility properties without a vote of the 
people. After the bill was passed, 
however, it was discovered that an 
election would be required before a 
city could make any improvements to 
its plant or construct a new one. 

South Carolina provided for the 
extension of rural electrification under 
state control, providing means for the 
establishment and maintenance of 
transmission and distribution of elec- 
tric power for such purpose. 

The act contemplates the division 
of the state into seven rural electrifica- 
tion districts in which, upon proper 
showing, a project could be estab- 
lished. Funds for the work are to 
be borrowed from the Federal govern- 
ment, which means that each project 
must be shown to be self-liquidating. 
Administration of the act is placed in 
the highway department, but it is pro- 
vided that each project must have the 
approval of the railroad commission, 
which has jurisdiction over utilities. 

Railroads in Kansas and New 
Mexico were authorized to engage in 
transportation by highway, water, or 
air, and in Rhode Island they were 
authorized to own and operate aircraft 
for the transportation of passengers. 
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In all cases such operation was made 
subject to applicable state laws. 


tb gem action in 1931 in creat- 
ing a one-man regulatory com- 
mission was followed in 1933 by 
North Carolina and South Dakota, 
while Utah replaced its 3-member pub- 
lic utilities commission with one full- 
time member, one part-time member, 
and the state engineer serving as ex 
officio member. 

Arkansas abolished its railroad 
commission and created a corporation 
commission, making the three mem- 
bers appointive instead of elective. 
Kansas changed the name of the pub- 
lic service commission to state cor- 
poration commission, and the mem- 
bership of the Indiana public service 
commission was reduced from five to 
three and the office of public counselor 
was created. 

Efforts to create a public utilities 
commission in Texas, with jurisdic- 
tion over all classes of public utilities, 
again failed to win approval of the 
legislature, as has been the case in 
previous years. Likewise, failure at- 
tended attempts in Florida to abolish 
the railroad commission and delegate 
its powers to a board of commission- 
ers of state institutions ; to abolish the 
Michigan public utilities commission ; 
to abolish the Montana board of rail- 
road commissioners ; to reorganize the 
Missouri public service commission, 
and to provide for the election of pub- 
lic service commissioners in Pennsyl- 
vania instead of permitting the gov- 
ernor to name them. 

One of the issues in Nebraska’s 


1934 state campaign is expected to be 
a proposal to abolish the railway com- 
mission and create a commission to 
regulate all public utilities and exer- 
cise concurrent jurisdiction with the 
state taxation board. 


HE antimerchandising campaign, 

which has been particularly active 
in recent years, made no legislative 
headway during 1933. In fact, the 
movement suffered a serious reverse 
when the Kansas Supreme Court held 
unconstitutional an act of 1931 pro- 
hibiting the sale of appliances by pub- 
lic utilities. 

The Washington legislature pre- 
scribed that utilities engaged in the 
sale of merchandise shall keep sepa- 
rate accounts, and the capital em- 
ployed in such business shall not con- 
stitute a part of the fair value for 
rate-making purposes. The Pennsyl- 
vania legislature decreed that service 
shall not be disconnected by a utility 
because a customer has failed to pay 
instalments due on the purchase of 
appliances. 


| negate Massachusetts, and 
New Jersey enacted laws to per- 
mit the respective state commissions 
to make compacts with adjoining 
states for the regulation and control 
of gas and electric power transmitted 
between the states. The life of the 
New York commission on the inter- 
state transmission of power was ex- 
tended to March 1, 1934. This com- 
mission was created to survey, in con- 
junction with other states, the inter- 
state commerce in electricity. 
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What’s Wrong with the Utilities 


—and What the State Commissions 
Should Do about It 


For a number of years, as everyone must know, GovERNOR GIFFORD PINCHOT 
has been one of the outstanding critics of public utilities, state commissions, 
and existing regulatory laws. Here he states in a general way what changes 
he thinks should be made in the supervision and regulation of public utilities. 


By GIFFORD PINCHOT 
GOVERNOR OF PENNSYLVANIA 


the chief obstacle to satisfactory 

regulation of public utilities is 
the unwillingness of most of the util- 
ity companies to play fair with the 
people whom they serve and with the 
commissions set up to see that those 
people are properly served. 

Private business has the right to 
make all the market will bear honest- 
ly, but a utility has neither moral nor 
legal right to make more than a “fair 
return.” Therefore a utility is bound 
morally and legally to reduce its rates 
whenever it finds out by formal or 
informal complaints and hearings, or 
by informal showing of a commission, 
or from its own more ready and inti- 
mate knowledge of its own business, 
that it is making more than a fair re- 
turn—say seven per cent in good 
times and from that down to five per 
cent in bad times—on the fair present 


[ites is no denying the fact that 


value of its capital property depreciat- 
ed. 

If a utility obeyed its bounden duty 
it could and would try to find out the 
truth about the fairness of its profit, 
and would voluntarily reduce its rates 
until its profits were fair, but only 
fair. Hence it is true that many or 
most utilities do not play fair, because 
they wear blinders and dodge the 
facts, and jockey to delay formal pro- 
ceedings to compel fair play, until the 
case of Jarndyce v. Jarndyce becomes 
a piker for delay. The state supreme 
court says in Philadelphia v. P. R. T.: 

“The company (utility) is entitled to re- 
ceive a reasonable return for the service it 
furnishes, and no more.” 

+ Gans the case mildly. I know— 

and all those who take the trouble 
to learn the facts know—that the poli- 
cies and practices of many utility com- 
panies have consistently been far more 


750 





a 
. 


an w= 


sv we to 


PUBLIC UTILITIES FORTNIGHTLY 


antisocial than a mere passive unwil- 
lingness to play the game squarely can 
explain. They have been instead in 
the same class as the policies and 
practices of the highway robbers of 
the Sixteenth Century, the pirates of 
the Eighteenth Century, and the more 
forthright because less righteous rack- 
eteers of the Twentieth Century. But 
on a far larger scale. 


F the highway robbers, the pirates 
and the racketeers did not go so 
far as to try to pervert the educational 
system of a nation to their own ends. 
The utilities have. Witness the sub- 
sidizing of school and college profes- 
sors and the paid propagandizing of 
students’ textbooks that the Federal 
Trade Commission’s investigation 
spread on the records. 

Rare is the highway robber, the pi- 
rate, or the racketeer who ever made 
four hundred million dollars at one 
swoop. The utilities have. So have 
individual czars who control utilities 
through holding and affiliate compa- 
nies. Witness again the Federal 
Trade Commission records, where a 
security write-up of that amount is 
recorded for one transaction, among 
similar write-ups, of millions and 
scores of millions of dollars. 

Nor is there any known instance 
among the annals of highway robbery, 
piracy, or racketeering that outranks 
the utility-bought election of a pseudo- 
Senator who figured so prominently 
in the public prints some months ago. 
Nor any bribery more brazen and vi- 
cious than the bribery by public utility 
companies. And note that instances 
brought to light only touch the edge 
of the dark truth. Similar undisclosed 
instances must run into the hundreds. 


I know the old cry that is raised by 
the utilities when facts such as those 
I have listed are discovered. I know 
the assertion that such practices as 
these are the work of a few bad boys 
among the utility companies—that 
they are far outside the pale in the 
eyes of the industry as a whole. Util- 
ity hands were last raised in horror 
when Mr. Insull’s watered empire 
crashed to earth with reverberations 
from coast to coast and around the 
world. Again this instance, affecting 
operating utilities in more than one 
third of the states and $300,000,000 
of loss to innocent investors, did no 
more than scratch the surface of such 
utility brigandage. 

I know, or perhaps I should say I 
hope and believe, that there are honest 
men and honest companies in the util- 
ity industry. But it is my strong con- 
viction that —so far as the public wel- 
fare is concerned—the honest utilities 
have not separated their policies and 
practices from those of the dishonest 
utilities, as they could and should and 
must. 


M°: utilities are far too much 
concerned with making every 
last cent of profit they can out of the 
public, and far too little concerned 
with how they do it. Usually they act 
illegally and, if they do not break the 
law, they do everything in their power 
—and in the power of their high- 
priced attorneys—to circumvent the 
purpose of the law, which comes to 
exactly the same thing. 

We agree that a utility is dishonest 
when it deliberately disobeys the writ- 
ten law. Equally dishonest but more 
hypocritical is the utility which gains 
the same end by breaking the spirit 
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and intent of the law while deviously 
keeping within the letter of its word- 
ing. 

Remember again that no utility has 
the slightest moral or legal right to a 
return above that fixed by law, and 
that to work for and seize such a re- 
turn is in itself the breaking of law 
and therefore dishonest. 


WwW it not for this tendency on 
the part of the utilities to regard 
all regulation as a small boy regards 
a policeman—as a pesky nuisance to 
be outwitted if not openly defied— 
we should not constantly have to be 
revising and strengthening our regu- 
latory laws. We should not need, as 
we now need and need badly but do 
not have, strict Federal regulation of 
interstate utility activities, to supple- 
ment state regulation, in order to pre- 
vent the utilities from using interstate 
financing, rate fixing, and distribution 
of service as a means to avoid state 
regulation. 

And were it not for this attitude on 
the part of the utilities, I should not 
have been asked to set down my opin- 
ions on state regulation of public util- 
ities “and what ought to be done 
about it.” 


HERE are many specific things 
that ought to be done about it. 
The great needs vary of course in the 
different states because the present 
laws of the states vary. But on the 


whole it is as hopeless to expect ade- 
quate utility regulation with the tools 
now in the hands of most of the state 
commissions as it is to expect to keep 
up with an automobile in a horse and 
buggy. 

Our laws have moved forward at 
horse-and-buggy speed, while the util- 
ity companies have commandeered 
automobiles so far as the changes in 
their activities are concerned. Quick 
and anxious to take every advantage, 
the utilities have consistently kept 
several jumps ahead of the written 
statutes. 

There are many particulars in which 
our present statutes need strengthen- 
ing. Most of them I have recommend- 
ed at different times. 


Fe of all, our public service com- 
missions must be given effective 
supervisory control over the financial 
relations between utility companies 
and any holding companies of any sort 
whose connections—financial, person- 
al, or otherwise—with the utility com- 
panies can in any way affect the rates 
charged by the utilities. 

The present jurisdiction of most 
state commissions extends only to the 
utility companies themselves. Once 
these companies are made financial 
subsidiaries of other corporations 
which, in turn, may be controlled by 
yet more powerful parent companies, 
which in turn are controlled by our 


& 


there are honest men and honest companies in the utility in- 


q “T KNOW, or perhaps I should say I hope and believe, that 


dustry. But it is my strong conviction that—so far as the 
public welfare is concerned—the honest utilities have not 
separated their policies and practices from those of the 
dishonest utilities, as they could and should and must.” 
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great money trust working through 
bank control, supervision of many of 
their most important activities is taken 
completely out of the commissions’ 
hands. 

Thus a parent company can 
“charge” a utility excessive “manage- 
ment, engineering, purchasing, and fi- 
nancing fees,” can borrow money 
from it or lend money to it on terms 
dictated by the parent company, can 
control the finances and the bookkeep- 
ing of the utility in the acquisition of 
new property or the floating of new 
securities—all this without any regard 
whatsoever for the interests of the op- 
erating utilities themselves, of utility 
investors, of utility consumers, or of 
the public as a whole. 

Effective supervision of holding 
company relations would have pre- 
vented, for instance, the Insull crash. 
And no commission which cannot in- 
vestigate and, where necessary, super- 
vise all the financial activities of a 
public utility can ever hope to regu- 
late properly the charges to utility con- 
sumers. 


A= with supervision of holding 
company relations must come di- 
rect and complete supervision of the 
issuance of utility securiti¢és. This 
can only be accomplished effectively 
by making the issuance of such secu- 
rities illegal unless and until they have 
received active public service commis- 
sion approval. Absolute control of 


this sort is essential in order to pre- 
vent write-ups, reckless inflation of 
values, stock juggling, and all the 
other bookkeeping methods by which 
utility companies have learned to tie 
commission hands. 

It is not even enough merely to give 
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commissions the right to disapprove 
of securities within a limited time 
after they have actually been issued. 
To do this is to put upon the commis- 
sion the burden of proof as to wheth- 
er the issue is in the people’s interest. 
Moreover, it leaves the commission 
helpless whenever the facts cannot all 
be brought to light within the pre- 
scribed time. 

Instead, the burden of proof should 
properly rest on the company which 
plans to issue new stocks or bonds. 
The company should be forced to pre- 
sent facts to prove that the issue 
will be of benefit to utility patrons. 
Unless such proof is forthcoming— 
and proves satisfactory—the sale of 
securities should be automatically 
barred. 


AS with new utility securities, so 
with increases in utility rates. 
They should be prohibited until and 
unless they have been granted prior 
commission approval. Here again 
the burden of proof should rest not on 
the commission but on the utility 
which wants to charge more for its 
services, 

Under present laws, a rate increase, 
even though it may eventually be 
proved unwarranted and illegal, may 
be kept in effect for years while the 
case is being fought through commis- 
sion and courts, with appeals, rehear- 
ings, and manifold legal delays hold- 
ing up the final decision. 

When we allow a utility to raise any 
of its rates before it has satisfied the 
public service commission that they 
should be raised, we are putting the 
cart before the horse. Even when, 
after a costly fight, rates are eventual- 
ly lowered, countless consumers will 











PUBLIC UTILITIES FORTNIGHTLY 











Commissions Must Have Control over Holding Company 
Relations, Securities, and Rates 


“O uR public service commissions must be 
given effective supervisory control over 
the financial relations between utility compa- 
nies and holding companies. 
with supervision of holding company relations 
must come absolute control of the issuance of 
utility securities. . 
so with increases in utility rates. 
be prohibited until and unless they have been 
granted prior commission approval.” 


Along 


. . As with utility securities, 
They should 








have been robbed of the excess charges 
for anywhere from about two years at 
best up to sixteen years in a recent 
Pennsylvania rate battle. All the cost 
of these fights for both sides and the 
commission and court hearings must 
come out of the consumers whether 
they win or lose. 


| gplonese sana to overcharged utility 
customers should be made more 
prompt and easily obtainable. Pub- 
lic service commissions should be em- 
powered to standardize utility ac- 
counting—in order to facilitate the 
task of regulation and to prevent the 
device of double bookkeeping. Utility 
charters and franchises should be lim- 
ited by law to a low maximum number 
of years. Excess earnings should be 
held in a reserve usable only with ap- 
proval of the commission for making 
up for short earnings, catastrophies, 
and the like, and never for the sole 
profit of the utility. 


WIDESPREAD of charges, unrea- 
sonably complicated rate sched- 
ules, too high penalties or service 
charges, should be forbidden by law. 
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And most of all the actual, legitimate 
prudent investment of the utility, less 
depreciation, should be made the rate 
base by law instead of a daily fluctu- 
ating value based on the reproduction 
cost. This would be just to all and 
would eliminate the cost and delay of 
formal rate procedure now required 
by law and Supreme Court decisions. 
This should be done even if a Federal 
constitutional amendment is necessary, 
as I do not believe it is. 

Practically, the commissions should 
use every informal method available 
to convince utilities making more than 
a fair profit that they are legally and 
morally bound to reduce their rates 
voluntarily. 


— changes and procedure would 
go far toward regulation. Yet 
there can be no guarantee that these 
or any other possible changes would 
serve to hold in permanent check util- 
ity companies which care nothing for 
the interests of the people for whom 
the laws are made. 

Our present laws were considered 
completely adequate at the time when 
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they were written on the statute books. 
They might have remained adequate 
had the utilities not set out to circum- 
vent them—and succeeded. 

The mills of the legislators grind 
slow. The evasive practices of the 
utilities develop rapidly, and each new 
law or new regulation sets them in 
motion. 

The greatest obstacle to satisfactory 
and effective regulation of public util- 
ities—honest or dishonest—': their 
unwillingness to play the game fairly. 
Their motto is: “Bigger profits, for 
the insiders—at any cost, to the pub- 
lic.” 


WwW the utility companies willing 
to abide by the intent of such 
laws as exist—to be satisfied with 
the monopolies they have been grant- 


ed and actually limit their profits to 
a fair return—new laws and new 
restrictions would never be needed. 
But if they persist in evading every 
law intended to regulate them—in 
greedily reaching for greater profits 
than are their due—they may one 
day find that they have killed the 
goose that laid the golden egg. Big 
businesses will build their own plants, 
and the people, in their own protec- 
tion, will surely be driven to demand 
public ownership of utilities, as evi- 
denced by the hundreds of municipal 
utility plants already existing from 
end to end of our land. 

If and when this happens, the util- 
ity interests will have no one to blame 
for it but themselves. There is no 
way known to me to be a hog and still 
escape being made into pork in the end. 





Thumb-nail Essay on Millionaires and 
Distribution of Wealth 


G~ Mabel to Maud: 
“T hear a handful of millionaires have 
gobbled up most of the money and wealth.” 

Said Maud to Mabel: 

“Ain’t it the truth! And it has been getting 
worse. But what are we going to do about 
it?” 

Said Mabel to Maud: 

“Why, some of the Senators say they will 
get this wealth away from millionaires and 
give it back to the people.” 

Said Maud to Mabel: 

“O boy! Them will be happy days.” 

* * 

But the bulk of the money and wealth of 
the Nation is not, as many persons think, 
in the hands of a few persons, although title 
to it may be. 

Recently a millionaire died. He had given 
away most of his great fortune for philan- 
thropy. Still, he had plenty left. 

His estate was valued at $75,000,000. 

But what did those $75,000,000 consist of? 
Mostly of a great number of scraps of paper 
—stocks and bonds—evidence of ownership 
of something he did not himself have or use. 


The great sums of money this man had 
made were not withdrawn from the people. 
Some of the money was left in his own busi- 
ness. The rest was distributed for the use 
of people of almost every state of the United 
States. 

He had invested in tax-exempt securities. 

About all he had was the legal title to 
something somebody else was using. He kept 
comparatively little for his own convenience 
and comfort. 

* «K 

Manifestly, what this man gave away for 
philanthropic purposes was devoted to the use 
of the people. But the bulk of what he kept 
was also distributed among the people. It 
was another sort of use. That was all. 

The only difference between the two 
methods of distribution was that one part 
of his fortune—what was given away—was 
put into the hands of others to administer. 
The other part he himself administered. But 
it was distributed for public use just the 
same. 

A millionaire could hardly withdraw his 
fortune from the public even if he wanted to. 
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POLITICAL FAVORITISM WHICH RESULTS IN 


A Hundred Million Tax Leak 


Exemption of municipally owned utilities from their 

fair share of taxation on the false assumption that gov- 

ernmentally owned plants are performing a function 
of the government. 


By A. F. DAWSON 
(FORMER MEMBER OF CONGRESS FROM IOWA.) 


, i NHERE has never been a time 
when as much study has been 
given by thoughtful people to the 

question of taxation as now. Wide- 
spread discussion of the fact that so 
many units of American government 
show expenditures greater than in- 
come; added to the painful anomaly 
that for three years values and income 
have drastically declined, while taxes 
have continued to mount upward, have 
served to make the public tax-con- 
scious. 

Some of the comment on conditions 
has been wrathful, but far outweigh- 
ing this has been the constructive criti- 
cism offered in a sincere effort to aid 
in arriving at a proper solution of this 
vexed question, which has become so 
acute. 

As a result of this study and discus- 
sion, sentiment seems to have crystal- 
lized on at least two points: 

First, the level of taxes must be 
definitely reduced. 


Second, everyone should bear his 
fair share of the burden. 

It may be in order to call attention 
to a large leak in our taxation system, 
which presents some _ interesting 
phases. Reference is made to the ex- 
emption from taxation of both the in- 
come and the property of municipally 
owned utilities, not to mention the fur- 
ther exemption from taxes of the 
bonds issued to purchase or construct 
these plants. 

There is nearly five billion dollars 
worth of this property in the United 
States, owned by cities and towns, 
wholly devoted to the ordinary busi- 
ness of supplying artificial light, pow- 
er, water, and mass transportation, 
and which pays not a cent of taxes of 
any kind. 

If this property were subject to the 
same rate of taxation as is paid by oth- 
er property used for precisely the same 
purpose—if it were privately owned— 
it would pay a total of one hundred 
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million dollars per year in taxes for 
Federal, state, and local governments. 
Municipally owned it pays nothing. 


ND this is not all of it. Exact 

figures are not available, but it 
is conservatively estimated that there 
are more than two billion dollars of 
bonds outstanding against these prop- 
erties, and these bonds are likewise ex- 
empt from taxation. If they were 
taxed as other public utility bonds, 
some twenty or thirty million dollars 
more in revenue would come in each 
year. 

The effect of this enormous exemp- 
tion is perfectly clear. A certain defi- 
nite sum of money is needed to pay the 
expenses of government. This can 
only come from taxation. If one class 
is exempt from taxes, that amount 
must be spread over the remaining tax- 
payers in order to yield the required 
amount. 

So this large tax burden is shifted 
from where it properly belongs over 
onto the shoulders of people living 
outside of these towns having munici- 
pally owned utilities, and who derive 
no benefit from the operation of these 
enterprises. 


B” it has been asserted by the ad- 
vocates of government ownership 
that a tax on this property would be 
unconstitutional, because Congress 
cannot pass a law taxing the instru- 
mentality of a state. It is assumed, 
and often stated, that the conduct of 
utility business—selling service to pri- 
vate persons—is a function of the gov- 
ernment. That is the fundamental 
weakness of the argument for exemp- 
tion from taxation by the government 
of this type of business. 

The truth is that a tax upon these 


public service enterprises is not an in- 
terference with governmental func- 
tions and is entirely valid, because, as 
we shall see, governments engaging in 
public utility enterprises are not per- 
forming a government function. Pub- 
lic utilities when owned and operated 
by the state or its subdivisions are 
clearly subject to taxation by Con- 
gress. 

It is a fact well known to every law- 
yer, although not so well understood 
by the average layman, that a munici- 
pal corporation is endowed by the 
state which creates it with two sepa- 
rate and distinct sets of powers. 
These are well described by Judge 
Sanborn in a decision rendered by the 
Federal court in the Omaha Water 
Company Case in these words: 

“A city has two classes of powers, the 
one legislative or governmental, by virtue 
of which it controls its people as their sov- 
ereign. The other proprietary or business, 
by means of which it acts and contracts for 


the private advantage of the inhabitants of 
the city and of the city itself.” 


HIS principle has been so well es- 
tablished by a long line of deci- 
sions by the supreme courts of many 
of the states that there is no ground 
for argument about it. As reflecting 
the conclusiveness of this, brief quota- 
tions from a few decisions may be 
cited. In the case of Lloyd v. New 
York, the court decreed: 
“. . , the city of New York possesses 
two kinds of a. one governmental and 
public; . & e other private. . 
While in the exercise of the former, the 
corporation is a municipal government; and 
while in the exercise of the latter, is a cor- 
porate, legal individual.” 2 
Again the court of appeals in the 
case of Board of Rapid Transit Com- 
missioners v. City of New York, said: 


1 Lloyd v. New York (1851) 5 N. Y. 369. 
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States Could Easily Stop Municipal Tax Favoritism 


bas ny every state in the Union there are millions of dollars worth 
of municipally owned property, devoted entirely to the uses 
of business commonly transacted by private companies, and there- 
fore competing with its own citizens, which now contributes 
nothing to the support of schools or for the protection and bene- 


fits of county and state government. 


And in nearly every state, 


a simple act of the legislature woud suffice to correct this 
obvious favoritism.” 





“Was the action of the city in building 
the subway governmental or proprietary in 
character? The city owns the subway, and 
it is a railroad corporation so far as the 
construction, operation, and leasing thereof 
is concerned. It was built by, and belongs 
to, the city as a proprietor, not as a sov- 
ereign.” 

The Pennsylvania supreme court, in 
deciding the case of Western Saving 
Fund Society v. Philadelphia, held 
that a city in supplying gas to its in- 
habitants acts as a private corporation. 
The court expressed the principle 
clearly in these words: 


“Tt stands on the same footing as would 
any individual or body of persons, upon 
whom the like special franchises had bee 
conferred.” 2 a 


Similarly the supreme court of Cali- 
fornia in the case of Davoust v. Ala- 
meda held: 


“ . , the respondent, in maintaining and 
operating its electric plant, was exercising, 
not its governmental functions, but its pro- 
prietary and private rights.” 


2Western Saving Fund Society v. Phila- 


delphia (1858) 31 Pa. 175. 
8 Davoust v. Alameda (1906) 149 Cal. 69, 


84 Pac. 760 


N other words, whenever a govern- 
ment engages in a business enter- 
prise, it is engaging in a business—or 
proprietary undertaking, as the law- 
yers say—and is not performing a 
government function. And being en- 
gaged in a business undertaking it can 
be taxed on it, just as if the business 
were conducted by anybody else. 

The Supreme Court of the United 
States in at least three cases has con- 
firmed and adopted this principle, and 
has defined in unmistakable language 
the difference between the governmen- 
tal and proprietary functions of the 
city. 

In two of these cases it went far be- 
yond this, and settled the larger and 
more important question of the right 
of the Federal government to tax not 
only corporations created by a state, 
but also to tax a state itself when it 
is engaged in a private business, which 
is subject to taxation. 

In the case of Los Angeles v. 
Los Angeles Gas & Electric Corpora- 
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tion * it was the judgment of the court 
as delivered by the eminent Justice 
McKenna that the construction of an 
electric street lighting system “was 
done not in its governmental capacity 
but in its ‘proprietary or quasi 
private capacity.’ ” 
In this same decision the court fur- 
ther held: 
“While the city might install its own sys- 
tem, there was no real ‘public necessity’ 
. requiring the city to engage in the 
business of furnishing light.” . 
HE decision in the case of Flint 
v. Stone Tracy Co. was an im- 
portant one. It was argued before a 
part of the court and then reargued 
two months later before the full bench. 
The decision settled no less than fif- 
teen similar cases which has been ap- 
pealed from six different states, and 
established the right to tax state cor- 
porations. The following quotation 
from this decree regarding public 
service corporations is very much to 
the point : 


“It is no part of the essential governmen- 
tal functions of a state to provide means 
of transportation, supply artificial light, wa- 
ter, and the like. . . . For the purpose of 
taxation they stand upon the same footing 
as other private corporations upon which 
special franchises have been conferred.” 5 
In many particulars the judgment 

of the court in the above case re- 
affirmed the previous decision of the 
highest court in the famous South 
Carolina liquor case. 

It will be remembered that in this 
celebrated case the state of South 
Carolina contended that the state, 
having taken charge of the business of 
dispensing intoxicating liquors, in the 
exercise of its sovereign power, was 

*Los Angeles v. Los Angeles Gas & E. 
Corp. (1919) 251 U. S. 32, 64 L. ed. 121. 


5 Flint v. eO raed Co. (1911) 220 U. 
107, 55 L. ed. 389 


7 


exempt from the license taxes provid- 
ed by the internal revenue laws. 

The opinion was delivered by the 
distinguished Justice Brewer, and was 
most thorough and exhaustive. He 
cited no less than thirty-five decisions 
of state and Federal courts bearing on 
the far-reaching importance of the 
questions involved. He reviewed the 
decisions which mark the line between 
governmental and proprietary func- 
tions of states and cities, and quoted 
approvingly the decisions of state su- 
preme courts above referred to. He 
summed up the court’s decision in this 
sentence : 


“ . . the exemption of state . . in- 
strumentalities from national taxation is 
limited to those which are of a strictly gov- 
ernmental character, and does not extend to 
those which are used by the state in the 
carrying on of an ordinary private busi- 
ness.” 8 


Of course, if a state is not outside 
the operation of a Federal taxing law, 
it cannot be contended that a city or 
town could be. 

It then becomes a question of what 
is fair and just and equitable. The 
Constitution of the United States, 
which gave the power to lay and col- 
lect taxes, expressly states that “they 
shall be uniform throughout the Unit- 
ed States.” It is just as firmly fixed 
in the American mind that a species 
of favoritism which taxes a business 
owned by one group and exempts iden- 
tically the same business when owned 
by another group is wholly indefensi- 
ble. What a righteous protest would 
go up if Mr. Smith’s grocery store was 
taxed and Mr. Jones’ was not. 
$i what rule of fairness or justice 

should property devoted to the 


6 South Carolina v. United States (1905) 
199 U. S. 437, 50 L. ed. 267. 
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prise, it is engaging in a business—or proprietary under- 


q “WHENEVER @ government engages in a business enter- 


taking, as the lawyers say—and is not performing a gov- 
ernment function. And being engaged in a business under- 
taking it can be taxed on it, just as if the business were 


conducted by anybody else. 


e 


business, say, of supplying artificial 
light, be exempt when it belongs to the 
group of citizens living within a given 
city; while other property engaged in 
exactly the same business, owned by a 
different group of citizens, is subject 
to heavy taxes? 

The discrimination and favoritism 
goes even farther than this. As every- 
one knows, the taxes which a private- 
ly owned public utility pays is a legiti- 
mate expense of operation, and there- 
fore goes into the base for rate mak- 
ing. Those taxes are finally paid by 
the users in the rates for this utility 
service. Part of these taxes is for 
Federal support, and the rest for state, 
county, school, and city government. 


HY should the users of electric- 

ity in Boston contribute, through 
the rates they pay, to the support of 
the Federal government, while those in 
Los Angeles do not? Why should the 
street car riders in Detroit not con- 
tribute through their fares to sustain 
the national government, the same as 
street car riders do in New York, Chi- 
cago, and nearly every other Améri- 
can city? 

The question is even more interest- 
ing when considered within the pur- 
view of state and local taxation. In 
every state in the Union there are mil- 
lions of dollars worth of municipally 
owned property, devoted entirely to 
the uses of business commonly trans- 
acted by private companies, and there- 


fore competing with its own citizens, 
which now contributes nothing to the 
support of schools or for the protec- 
tion and benefits of county and state 
government. And in nearly every 
state, a simple act of the legislature 
would suffice to correct this obvious 
favoritism. 

Two states, Florida and Wiscon- 
sin, are now imposing taxes upon mu- 
nicipally owned utilities in whole or 
in part. Florida laid an excise tax of 
$1.50 on each $100 of gross receipts 
for electricity and gas. This was simi- 
lar in some respects to the 3 per cent 


tax imposed by Congress on the gross 
receipts for electrical energy for resi- 
dential and commercial consumption, 
which applies alike to those being 
served by a municipal plant as well as 


by a privately owned plant. The su- 
preme court of Florida handed down 
a decision, October 1, 1932, that mu- 
nicipalities are subject to this tax, and 
pointed out that “the tax is upon the 
corporation for engaging in the corpo- 
rate business, not for the exercise of 
governmental functions.” 

Wisconsin has recognized the prin- 
ciple of assessing and taxing the phys- 
ical property of a municipal plant in 
the same manner as privately owned 
utility property. However, the taxes 
are imposed only on that portion of 
the property which extends outside the 
boundaries of the owning municipal- 


ity. 


760 





PUBLIC UTILITIES FORTNIGHTLY 


A? an example of the effect of this 
exemption from state and local 
taxation, let us take a look at condi- 
tions in Ohio which may be considered 
typical. Ohio has about the average 
percentage of municipal plants. 

In that state there is two hundred 
and twenty-five million dollars worth 
of property, owned by the cities and 
towns, devoted entirely to the private 
business of supplying artificial light, 
power, and water. It is wholly ex- 
empt from taxes of any kind. If the 
same rate of tax was laid upon this 
as is placed upon other property en- 
gaged in the same pursuit, it would 
produce five million dollars of state 
and local taxes per year. 

For every ten years that this con- 
dition prevails, fifty million dollars in 
taxes have been lifted from those 
Ohioans who are served by these pub- 
lic enterprises, and added to the bur- 
den of other citizens who receive sub- 
stantially no benefits from them. 

This burden is largely transferred 
to the dwellers on the farms and in the 
smaller towns and villages, who are 
now overburdened with taxes, and 
who are already making their fair con- 
tribution through the rates they pay 


for their utility service telephones, 
freight rates, and such electricity as 
they obtain from private companies. 


HEN this question brings natural- 

ly to mind the fact that every 
time a city ousts a privately owned 
utility, which pays liberal taxes on its 
property, and replaces it with a tax- 
exempt municipal plant, it chisels a 
chunk out of the tax base. If this 
should go on indefinitely, one part of 
the tax structure will eventually re- 
semble an inverted pyramid trying to 
balance on its apex. 

Nor is it easy to say whether this 
sin of omission is more uneconomic 
than it is unmoral. If you were to 
ask one hundred average citizens what 
they considered the outstanding trait 
in American character, nearly every 
one would answer that it is the spirit 
of fair play. 

If anyone can point out wherein 
this omission of legislation, which ex- 
empts this vast amount of business 
property from all forms of taxation, 
conforms to the American spirit of 
fairness and equality, it will be inter- 
esting to have him rise in his place and 
do so. 








é¢ a corporations now pay something more than 27 per cent 
of the total taxes received for the support of our state, county, 


municipal, and school district governments. 


Any substantial reduction 


in these tax payments would involve the necessity of a complete 
reorganization of our entire system of taxation, pending which our 
various state units of government would be greatly demoralized and 
hundreds of our schools so impoverished as to cause the complete sus- 
pension of many vital educational activities.” 


—MonTANA RarLroAp ComMMISSION 
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“There never was in the world two opinions alike.” 


TENNESSEE VALLEY AUTHORITY 
Press Release of September 
25, 1933. 


James McMuLLIn 
Press Correspondent. 


Fioyp B. OLson 
Governor of Minnesota. 


Ritey E. ELGen 
Chairman, District of Columbia 
Public Utilities Commission. 


Davin E. LirienTHAL 
General Counsel, Tennessee Valley 
Authority. 


Rospert M. La FOoLettTe 
U. S. Senator from Wisconsin. 


FRANKLIN D. ROOSEVELT 
President of the United States. 


Louis GUENTHER 
President, The Financial World. 


ALFRED E. SMITH 
Former Governor of New York. 


JosepH B. EastMAN 
Federal Coérdinator of Railroads. 


—MONTAIGNE 


“This TVA department cherishes a sense of humor.” 


e 
“The utility set-up in Massachusetts is unusually 
clean.” 
te 
“None of the remaining water power in Minnesota 
should be turned over to private interests.” 


> 


“Public utility services regulated by Federal authority 
are the only ones which have not been decreased.” 


¥ 


“A public power system should bear the burden of 
taxes which it would pay if it were privately owned.” 


ae 
“The appeal to sectionalism in the fight for ratifica- 
tion of the St. Lawrence seaway treaty must be stamped 
out.” 
ew 
“Tt is definitely a part of our policy to increase the 
price. If we cannot do this one way we will do it 
another; do it we will.” 


¥ 
“Our people do not want to be burdened with more 
taxes, and it can be shown that they will be if they 
allow the government to enter the utility business.” 


a 


“Private initiative may sometimes need the curb and 
bit of government control, but the government is at 
its best when it supplements and codperates with private 
industry.” 

5 

“The need for Federal regulation, where it develops, 
always brings in the attendant danger of undue central- 
ization, a danger which can be counteracted only by 
utilizing state and local authorities to the full extent 
of their possibilities.” 
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Going Concern Values 
Running into Millions 


Since this disputed item of value of public utility property was first 

considered by the courts many years ago tt has always been an acrimonious 

bone of contention before Federal and state courts and regulatory com- 

missions and is still the subject of lively debate, although courts require 

and commissions continue to make substantial allowances for it. The 

author discusses the problems involved and the various methods by which 
this intangible is measured or estimated. 


By HENRY E. RIGGS 


HERE is no element in valuation 
Te property that has given rise 

to more differences of opinion 
and more heated argument than the 
allowance for that intangible element 
of value which has generally been 
called “Going Value” or “Going Con- 
cern Value.”’ This subject is one that 
must receive consideration in every 
valuation. 

It has been recognized by courts 
and commissions for many years. The 
first recognition of this element of 
value which I have been able to find 
is in a railroad case decided by the 
United States Supreme Court in May, 
1894, 

On July 2nd of the same year a 
waterworks case enlarged and expand- 
ed the earlier decision and made it 
clear that the thing that is being 


1Cleveland, C. C. & St. L. R. Co. ». 
Backus, 154 U. S. 439, 38 L. ed. 1041. 


valued is not merely an inert physical 
plant but is that plant doing business, 
earning money, and serving the pub- 
lic? 

Since these two cases were decided 
there have been approximately two 
hundred decisions of courts and com- 
missions which have approved the al- 
lowance for going concern value and 
which have made awards for that 
element approximating $142,000,000 
in addition to values placed on physi- 
cal property of approximately $1,- 
500,000,000. 

Eight of the cases referred to have 
been decided by the United States Su- 
preme Court, thirty by Federal courts, 
and more than one hundred and fifty 
by state courts and commissions. 

In view of this precedent and in 
view of the positive language of the 


2 National Waterworks Co. v. Kansas City, 
62 Fed. 853. 
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courts that this element of value must 
be determined there is no possibility 
of avoiding it in a valuation proceed- 


ing. 


i is of decided interest to note that 
one of the very first uses of in- 
tangible or nonphysical value was in 
the old Michigan appraisal of 1900. 
This was a valuation for the purpose 
of furnishing information on which to 
base new laws for the taxation of rail- 
road property. Professor Henry C. 
Adams then in charge of statistics and 
accounts for the Interstate Commerce 
Commission was in sole charge of the 
appraisal of nonphysical or intangible 
value. He developed'a formula which 
was used in the Michigan valuations 
in 1900 and in 1904. Mr. Adams de- 
scribed this method at length in Bulle- 
tin No. 21 of the Department of 
Commerce and Labor issued in 1904. 
The term nonphysical value was used 
and curiously enough the total amount 
that was determined approximated 15 
per cent of the physical plant values 
determined by M. E. Cooley, or about 
the same amount as was deducted for 
depreciation of the physical property. 

During the preparation of the re- 
port of the American Society of Civil 
Engineers’ Committee on Valuation 
between 1913 and 1917, going concern 
and the various forms of intangible 
value received much study. The final 
report of this committee was submit- 
ted in January, 1917.8 

The committee considered that the 
cost of development of a successful 
business after the completion of con- 
struction of the physical plant was an 
investment of capital in the business 
just as truly as the actual building of 


3 Trans. A. S. C. E. Vol. LXXXI p. 1377. 


the plant itself. The committee placed 
itself on record as recognizing two 
periods, one of construction without 
any earnings ; and one of development, 
with inadequate earnings; and held 
that the cost of employing and train- 
ing the operating personnel, adjusting 
the plant to efficient operation, secur- 
ing patrons, inducing the development 
of industries, and otherwise establish- 
ing a permanent source of income, 
while perhaps not possible to compute 
by definite rule or formula suitable for 
general application was equally en- 
titled to be capitalized with the physi- 
cal construction. 


HE problem before the valuator 

in the making of any appraisal 
is to determine whether or not there 
is, at the time of the investigation, an 
element of value over and above the 
worth of the physical plant used in 
rendering the service, and to attempt 
to state that value in dollars and cents. 
The amount found depends upon the 
extent of this element of value in the 
property and must be decided upon 
the facts of each case. 

There are undoubtedly many public 
utility properties and many railroad 
properties which are not worth their 
cost of reproduction much less any 
allowance over and above cost of re- 
production for intangible elements of 
value. This fact was pointed out by 
the Supreme Court in the O’Fallon 
Case. 

There are also many utility and 
railroad properties which are worth 
substantial sums over and above the 
cost of reproducing their physical 
properties and in all such cases the 
proper value of the properties cannot 
be determined or found without an 
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allowance for going concern over and 
above the cost of reproducing the 
physical plant. Such allowance can 
and should be stated definitely and 
separately. 


HE American Society of Civil 

Engineers Committee laid par- 
ticular stress on the cost of develop- 
ment of the business. This is an ex- 
pense that is incurred in every prop- 
erty whether successful or not. This 
does not mean that approved valuation 
practice would assign to every utility, 
whether prosperous or not, a going 
concern value equal to the probable 
cost of reproducing its business and 
personnel. Undoubtedly there are a 
good many poorly conceived enter- 
prises which have little or no going 
concern value, even though there may 
have been a very considerable or a 
very large development cost. 

When the case at bar involves an 
impressive railroad or utility prop- 
erty, one which has proven its right 
to exist, which has caused a notable 
development in the territory it serves, 
and which has actually been doing 
business, rendering a fine quality of 
public service, and earning a remun- 
erative return over a_ considerable 
period of years, it is quite certain that 
such an enterprise does have a value 
substantially in excess of the bare 


physical value of the company’s plant. 

In such a case the cost of develop- 
ment of the established business is 
entitled to consideration as establish- 
ing the minimum definitely stated al- 
lowance which should be made for this 
distinct element of value. An exam- 
ination of the decisions in the numer- 
ous cases that have been heard indi- 
cates that the measurement of going 
concern value by means of a con- 
sideration of the cost of development 
is quite common in utility valuations. 


HE fact that exact determination 

of actual cost of development or 
of going concern value is difficult of 
computation is no reason for a re- 
fusal to recognize this element of 
value. In a recent decision the Fed- 
eral court said: 


“There may be business in which it is 
possible to compute with some degree of 
accuracy, this element of value; but even 
if accurate computation is not possible, a 
value which actually exists should not be 
ignored because of the difficulty of its 
measurement. There is no rule by which 
the value of a leg or an arm can be 
accurately measured in dollars and cents, 
nor by which pain and suffering can be 
computed; yet triers of fact do evaluate 
such things. By the same token, difficulty 
of measurement should not amount to a 
denial of right.” # 


HERE are many elements of actual 
cost that are incurred in develop- 


#Denver Union Stock Yard Co. v. United 
States, 57 F. (2d) 735, P.U.R.1932C, 225. 


e 


“THERE have been a number of attempts to develop 


formule or methods for estimating going concern. 


These 


generally have been based upon comparison with other 
properties in the same industry or rest upon a series of 
assumptions as to the time required and cost involved in 
the development of a hypothetical new property. In gen- 
eral they involve such an amount of hypothesis as to make 
the results unsatisfactory and difficult of definite proof.” 
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ing the newly finished physical plant 
up to the point where it is the sub- 
stantial earning property that is found 
on the date of valuation. The develop- 
ment takes place during the early 
years of operation and many elements 
which actually represent the invest- 
ment of capital are lost in the operat- 
ing expense accounts for the reason 
that it is difficult to make an exact 
separation between true operating ex- 
penses and the capital cost of develop- 
ment. 


MONG these component elements 
of going concern value the fol- 
lowing may be mentioned : 


1. Many utilities are compelled to 
make a large initial investment in 
advance of the development of busi- 
ness. An illustration of this is found 
in the fact that a railroad must be 
built between termini, its yards, sid- 
ings, terminal properties, buildings, 
and structures must be installed at 
once with sufficient capacity for 
many times the business offered in 
the early months or years of opera- 
tion. This results in large interest 
charges which cannot be met out of 
earnings at the outset. The facilities 
must be provided at once and cannot 
be deferred until sufficient business 
develops to pay their fixed charges. 
This contributes to deficient earnings 
until the business is developed suffi- 
ciently to support its initial installa- 
tion. 

2. After operation begins on al- 
most any utility a very considerable 
expenditure is involved in actual 
physical construction or in the ad- 
justment of the plant to business con- 
ditions, thus involving an excess of 
cost of labor in the early years of 
operation. It may be that part of 
such excess cost can be definitely 
allocated to the capital accounts. 
Some of it appears in the form of 
high maintenance costs of certain 


accounts, but much of this kind of 
expense is absorbed in operating ex- 
penses during the years in which 
earnings fall short of a fair return 
on the money invested in plant. 

3. The cost of attaching business, 
soliciting customers, and the making 
of contracts is a considerable, often 
a large expense. For example, such 
traffic expenses as the operation of 
the trains of a railroad on schedules’ 
which must be advertised thoroughly 
for months before the trains begi 
to pay; the running of freight trains 
with light tonnage until shippers learn 
from experience of the excellence of 
service, are examples of this class of 
costs. 

4. The cost of developing a 
trained personnel. Ordinarily in 
valuation no thought is given to any- | 
thing but physical property. As a 
matter of fact when the plant begins 
its initial operation a large proportion 
of employees must be on duty whether 
the business is very light or extremely 
heavy. The cost of employing men, 
of training them in their duties, of 
establishing records, and of doing the 
routine work of operation must be 
done at the outset in years when 
earnings are small and profits if any 
are light, in the same way and prac- 
tically to the same extent as in the 
years of substantial earnings. The 
same organization in power houses or 
in railroad station service, the same 
forces for maintenance and in the 
general offices that is needed for the 
initial operation can service without 
increase or with very small increase 
when the property is doing several 
times the initial business. 


HESE costs do not incur as part of 

the physical construction cost. 
They are incurred during the period 
commencing shortly prior to the com- 
pletion of construction, or between 
the beginning of actual operation and 
the time when the property arrives at 
the status of such a fully developed 
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ered proof as to the cost of developing 
the going concern condition but have 
also given attention to the question as 
to whether going concern value actu- 
ally existed in the particular property 
as of the date of valuation. 


ie the case of properties in which a 
substantial going concern value 
exists it is reasonable to expect that 
some or all of the following conditions 
will prevail : 


1. There should have been a 
steady growth of business and earn- 
ings from the beginning of operation 
of the utility to a point where it shows 
substantial earnings in excess of a 
minimum return and within a reason- 
able period of development. The rates 
charged should be those required by 
competition, cost of service, and the 
ability of the patron to pay. 

2. There should be _ reasonable 
assurance of the permanence of busi- 
ness and the continuance of earnings 
and of continued increase in volume 
of business and earnings. The terri- 
tory served should show a marked 
development since the utility was con- 
structed and should give evidence of 
permanence and of probable further 
development. 

3. There should be freedom from 
destructive competition not only at 
the time of the valuation but reason- 
able assurance of such freedom for 
the future. 

4. The physical plant of the util- 


ity should be of such a standard of 
construction as to show for the past 
and present and insure for the future 
low operating and maintenance ex- 
pense and as favorable operating 
ratios as prevail among the best com- 
panies in the industry. 

5. The property should be seasoned 
and stabilized to a point where it 
can get full use of the material units 
of which it is composed so that its 
maintenance expenses and replace- 
ments are regular and uniform, with- 
out losses due to premature removals 
of material and without large annual 
costs which are in the nature of de- 
ferred construction for making good 
errors of design. All of its parts 
should be codrdinated and synchro- 
nized so that its operation is compar- 
able to that of a well-designed ma- 
chine. 

6. It should not only have a well- 
developed and permanent business and 
a well-conceived, well-designed, and 
well-built property fully stabilized, 
but it should have a good manage- 
ment and a trained, experienced, and 
capable operating personnel. This 
will be indicated by the operating 
statistics. On such a property, and 
depending upon the extent of the 
showing, I would expect to find a 
very considerable, possibly a very 
large, element of going value, and 
such value should be allowed in the 
determination of the final value of the 


property. 
A sTuDY to determine these facts 
and to establish the proof of 


Net Revenue Per Mile 


Virginian 


Average of 
Six Old Roads 
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Growth in Investment, Revenue Tons Carried, and 
Operating Revenue Shown in Terms of a 
Percentage of the Figures of 1916 


INVESTMENT 
IN Roap 
AND EQuiIPMENT 


27.3 
51.6 
69.2 
83.8 
90.8 
77.7 
100.0 


REVENUE 
Tons CARRIED 


Gross NET 
OPERATING OPERATING 


REVENUE REVENUE 


%o To 
27.92 17.21 
49.68 42.07 
65.46 52.62 
79.06 69.62 
85.79 79.16 
78.76 68.91 

100.00 100.00 


Taste III 


each of them is just as important a 
part of the valuation as is the in- 
ventory and pricing of the physical 
units. 

There have been a number of at- 
tempts to develop formulz or meth- 
ods for estimating going concern. 
These generally have been based upon 
comparison with other properties in 
the same industry or rest upon a series 
of assumptions as to the time required 
and cost involved in the development 
of a hypothetical new property. In 
general they involve such an amount 
of hypothesis as to make the results 
unsatisfactory and difficult of definite 
proof. 

No formula for the computation of 
going concern value has yet been de- 
veloped which has been generally ac- 
cepted or which gives satisfactory re- 


= 


sults when universally applied. The 
facts are so radically different on one 
property from those on another that 
the determination of going concern 
value in any case is, in the last an- 
alysis, a matter for the judgment of 
the valuator after giving full con- 
sideration to all of the facts applicable 
to that particular case, and for the ulti- 
mate decision of the commission or 
court which must make the final de- 
termination of value. 

In the case of almost every large 
utility it will be found that the original 
construction included only a portion 
of the total property under valuation, 
that large additions were subsequently 
built into new territory years after the 
initial operation had been commenced, 
and that old records of construction 
and of operating expenses were so 
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kept as to be difficult or impossible of 
analysis. These facts make it almost 
impossible to determine an accurate 
actual cost of development. 


N many, if not most, of the cases 
the statement of going value is a 

judgment figure based on a considera- 
tion of the proof offered in the case. 
The percentage figures derived from 
these allowances range from a mini- 
mum of about 3 per cent to a maxi- 
mum of 30 per cent, averaging on 
all of the recorded cases approximate- 
ly 10 per cent. 

It is of interest to note the fact that 
in at least one case the data is avail- 
able in public records for the computa- 
tion of reasonably exact figures of 
actual cost of development. 

The Virginian Railway was built in 
its entirety in one construction opera- 
tion between 1904 and 1909. It had 


practically no revenue operation dur- 
ing the construction period. The en- 
tire line was opened for operation 


shortly before June 30, 1909. Its 
entire construction was done after the 
organization of the Interstate Com- 
merce Commission and the last years 
of construction and all of its operating 
history have been under the account- 
ing rules of the commission. All of 
its construction cost has been restated 
in accordance with the accounting 
rules of the commission. Therefore 
all of its statistics are a matter of 
public record in the commission’s re- 
ports and in the transcript of the 
primary valuation case in which June 
30, 1916, was valuation date. 

The income of the Virginian was 
only $177,014 from operations prior 
to June 30, 1909. In the year end- 
ing June 30, 1910, its net income was 


$160,066 and for the year ending 
June 30, 1916, its net income was 
$3,545,756 or substantially 6 per cent 
on the historical cost on that date 
which quite clearly marked the end of 
the period of development. 

The Virginian Railway was de- 
signed and built for the express pur- 
pose of carrying coal from the coal 
fields in West Virginia to the seaboard 
at Norfolk, and, as its business has 
developed, approximately 90 per cent 
of the earnings are derived from that 
source. 

The track is of the best and heaviest 
type of construction, the motive power 
is the most powerful and the car 
capacity among the greatest of any 
of the American railroads. As a re- 
sult the tonnage moved per train is 
extremely high and the operating 
rates extremely low. These facts are 
clearly indicated in Table I. 


Wo principal studies of cost of 
development were made using the 
statistics of this carrier. 


It was assumed that 6 per cent 
I. on the actual cost constituted an 
adequate return and that the accumu- 
lated deficit below that figure in the 
early years represented the cost of de- 
velopment, credit being given for all 
earnings during the period. The result 
of this computation showed that the 
cost of development on June 30, 1916, 
was 15 per cent of the cost of re- 
production found by the Interstate 
Commerce Commission as of that 
date. 


It was assumed that the average 
2 net revenue per mile of six other 
coal carriers which were old and well- 
established long before the Virginian 
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was built, the Norfolk & Western, 
Chesapeake and Ohio, Lehigh Valley, 
Delaware and Hudson, Hocking Val- 
ley and Toledo, and Ohio Central, 
might be taken as a reasonable figure 
for the normal revenue of the Virgin- 
ian had it been a fully developed 
carrier between July 1, 1909, and 
June 30, 1916, and that any deficit 
below such normal income was equal 
to the cost of development. The Vir- 
ginian reached this average income in 
the year 1916. Table II shows the 
net revenue per mile of the Virginian 
and average of the six other carriers. 
The average of the six carriers for 
the six years 1910 to 1915 was 7,002 
per mile. For the years 1917 to 1927 
the net revenue of the Virginian ex- 
ceeded the average of the six carriers 
in every year. On this basis the cost 
of development was 17 per cent of 
the cost of reproduction found for 
the property by the Interstate Com- 
merce Commission. 


As a third test the formula of 

* Professor Adams was applied as 
an interesting check. It resulted in a 
going concern value that was 19.1 per 
cent of the commission’s 1916 value. 


8 Beane three tests make it obvious 
that the cost of development is 
real, substantial, and not to be over- 
looked. Before passing from this 
interesting illustration, it seems to be 
desirable to submit a third table show- 
ing the investment, tonnage moved, 
and revenues in each year in terms of 


the percentage of the year 1916. 
When the revenue operation was 
commenced 86.7 per cent of the in- 
vestment had been made, but the first 
year’s operation showed less than 28 
per cent of tonnage and gross revenue 
that was earned in 1916 and only 
17.21 per cent of the net revenue. 

To say that these low earnings of 
the years 1910 to 1915 were early 
losses, or that they represented losses 
at all, is manifestly wrong. This 
property entered new territory. Until 
it was operating that territory could 
not develop as a coal-producing dis- 
trict. The showing is one of wonder- 
fully rapid development not only on 
the part of the carrier but of the 
mining industry. These figures are 
convincing evidence that the deficiency 
of earnings in these years in no sense 
constituted a Joss but rather is a neces- 
sary foregoing of interest on the in- 
vestment of plant, and as such is just 
as much entitled to recognition in 
valuation as interest during construc- 
tion. 


( concern value is just as truly 
a real element of the final value 
It must be 
found. It cannot be laughed aside as 
a figment of the imagination. It can- 


as is the physical plant. 


not be solved by formula. The facts 
as to each property must determine 
whether or not there is such a value. 
When it is present those same facts 
should form the basis for a rational 
estimate of its worth. 








“WHEN we deal in matters of public sentiment or opinion, it is not so 
much a question of what the facts actually are as what the public 
thinks the facts are. It is not wholly a question of what conditions are, 
but also of what they appear to be.” 


—E, M. THarp, 


Vice president, The Ohio Fuel Gas Co. 
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A Profit Not without Honor 


ow that the state commissions 
(California, Indiana, and New 
York) have joined Federal Railroad 
Coérdinator Eastman in asking utilities 
to scale down some of the top salaries 
of their officials, and President Roose- 
velt himself has gone on record as feel- 


a hired man, but in the second he is also 
a capitalist. The big money all comes out 
of the bonus, but the bonus may not always 
be large, because it is based on net profits. 
In a bad year there may be little or none.” 


AST May and June, the Magazine of 
Wall Street made a similar state- 


ing that salaries paid to movie actors ment: 


in Hollywood are “fantastically exces- 
sive,” there has arisen much discussion 
in this era of redistribution of wealth 
as to the proper compensation that 
should be paid to corporation officials. 

Mr. Philip M. Payne, of the New 
York Bar, recently made an excellent 
study of the subject in the Annalist. 
He tells us that his task was not an 
easy one. He stated: 

“The most successful and enterprising 


business men naturally like to be paid by 
results, or to be partners sharing in the 


“It is, of course, not possible to say that 
this or that man is worth so much and 
no more. He may be worth so much to 
one business and a lesser or greater sum 
to another. In the same business he may 
be worth so much at one time and a differ- 
ent amount at another. oe 

“It is not possible to reduce the valuation 
of any officer’s services to a hard and fast 
formula. Able and energetic management, 
of course, is absolutely essential to the 
success of any enterprise, vet it is certainly 
true that the finest kind of management does 
not necessarily guarantee profits.” 


Charles M. Schwab, Mr. Payne tells 


Se, Seen, eee, wae Smee Sek us, is a leading advocate of the bonus 


are quite content with a substantial salary. 
What a company can pay in wages, salaries, 


plan while the Standard Oil Company 


or dividends depends on what it earns. of New Jersey, on the other hand, be- 
another, deficits sray be tarved into profits, lieves in generous payment on a guar- 
: y P ; anteed salary basis. Charles T. White, 


If a business is confronted with financial 
difficulties, the directors may welcome any 


secretary of the latter company, wrote 


kind of a bargain with an executive which jn 1932: 


is based on results. Liberal percentage 
arrangements may be entered into at a time 
when the executive’s chances of making a 
profit for the corporation seem slight. 

“Puzzling problems arise from the diffi- 
culty of determining how those responsible 
for the conduct of a large business shall 
be rewarded. Shall the heads of large cor- 
porations be given small nominal salaries 
and fabulous bonuses in good years, or 
moderate salaries and bonuses in stock in 
good years, or fairly large salaries at all 
times and moderate extra bonuses in es- 
pecially good years, or very large but not 
sensational salaries at all times? 

“There are two schools of thought on the 
paying of salaries. The first pays a flat 
salary at more or less the going rate, with 
additions for length of service. The second 
pays a bare living salary and adds a bonus 
for results. The bonus may be in cash or 
in stock. In the first group the officer is 
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“We have to pay such salaries to get and 
keep the services of men who are big 
enough to do our hardest work. If we did 
not, our executives would have no difficulty 
whatever in placing their services elsewhere 
on a high compensation basis, and we 
could scarcely blame them for so doing. 
f we make his salary large enough 
to cover the risks incident to the scale of 
living to which he is properly entitled we 
get 90 or 95 or even the full 100 per cent of 
his time, his physical and mental energy, 
and his enthusiasm. To accomplish that 
result with every executive on our pay- 
roll is our conscious purpose, and we believe 
that the principle on which we act works 
out to the advantage, in the long run, of 
the thousands who hold our securities and 
the thousands if not millions who use our 
products in every civilized country of the 
world.” 
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W HILE there is growing conviction 
on the part of many that present 
executive salary scales are relatively too 
high, there is little published economic 
data on the subject. Mr. Payne collect- 
ed much pertinent material. He tells 
us that the present executive salary 
system is a comparatively recent de- 
velopment resulting from the growth of 
corporate ownership as distinguished 
from the old era of business proprietor- 
ship when the owner took all profits and 
suffered all losses. Mr. Payne says: 


“Profits are the reward for the assump- 
tion of risk; whereas salaries and wages 
are definite amounts promised in advance 
for settled duties. An independent business 
man’s actual earnings may be regarded as 
a composite income. That amount which 
the individual would have been paid if 
hired by some one else may be considered 
as wages; any excess constitutes business 
profit, which is the reward for administra- 
tive ability. 

“There are two main views on the theory 
of business profits. One considers profits to 
be analogous to wages. While profits are 
a peculiar kind of wages, they are not sui 
generis. The other view separates profits 
from wages, and treats profits as a thing 
by itself. The differences of the two schools 
as regards the net earnings of corporations 
are striking when the disputable items of 
earnings of enterprise and management are 
discussed. The following succinct state- 
ment is instructive. 

“The first school, while lumping all the 
net earnings together in the case of the 
individual or partnership, would separate 
them—carve them up, so to speak—in case 
of a corporation. The ‘business profits’ of 
a corporation are received partly by the 
stockholders, partly by the executives. 
What the stockholders get over and above 
interest (that is, dividends greater than 
what they could have got by merely lending 
their capital to others)—this is in the 
nature of profits. But the salaries of the 
executive managers are also a part of the 
‘profits’—that is, they are part of the earn- 
ings of enterprise as well as of management. 
The fact that owners and managers are 
different persons is but an incidental cir- 
cumstance; the two combine in earning a 
joint return which, though divided between 
them, is homogeneous in character. 

“The second school, on the other hand, 
would separate the total earnings in all 
cases, for individuals and firms as well as 
for corporations. Its adherents would dis- 
tinguish throughout between earnings of 
management proper, which are simply 
wages, and the earnings or rewards of 


enterprise; the latter are business profits. 
The salaries of corporate executives are 
wages, like any other wages. They are 
of the same nature and are determined by 
the same causes as the wages of super- 
intendents, accountants, lawyers, engineers. 
The business profits of corporations are re- 
ceived by the stockholders and these only. 
Their dividends (so far as the rate is in 
excess of the interest rate) are alone the 
rewards of enterprise, risk, judgment. In 
the case of a firm, it happens, both wages 
of management and earnings of enterprise 
go to the same person, and the whole of 
the lump sum seems to be a homogeneous 
thing. But it is not so. The proper differ- 
ential—that consonant with sound economic 
analysis—appears in the case of the cor- 
poration. There the essentially heteroge- 
neous character of the earnings becomes 
plain. The executives receive wages; the 
business profits go to the stockholders.” 


HE executive of a modern corpora- 

tion is neither laborer nor capital- 
ist. He is hired by the owners of a 
business to do a specific job and should 
be paid in keeping with his value to the 
corporation in this capacity. But what 
is the proper division of profits between 
management and stockholders? Mr. 
Payne continues: 


“There are two ways of approaching the 
solution of the problem: lee is to find 
the market value of the true economic value 
of the services of the management; and the 
other is to find the true economic value of 
the use by the corporation of the capital 
supplied by the stockholders. Unlike the 
earnings of management, capital is a com- 
modity. It is daily bought and sold in the 
market; its price depends on supply and 
demand. But even in the case of capital 
the price is undoubtedly dependent on the 
ability and honesty of the management. 


“No general rule on the proper percentage 
of the management’s participation in the 
earnings can be formulated. Each corpora- 
tion must seek its own solution which will 
reflect the proper return on the contribu- 
tion of capital by the stockholders and the 
proper value of the management's efforts. 
To seek an equitable division between own- 
ers and managers is intriguing.” 


SPECIFIC application of a theory of 

distribution may be found in the 

plan of the Walworth Company as pre- 
sented by its president: 

“Each year we set aside the interest on 


our bonds, the dividends on our preferred 
stock, and such reserves as the directors 
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feel are wise and possible. This having ed governmental regulation of salaries. 
been done, we assume that, before any extra He deplores this fact as follows: 


compensation can be considered, a certain 
definite amount should annually accrue to 
the common stockholders. For the past 
five years the amount so accrued has been 
10 per cent of the assumed par value of 
the common stock. Each year that we can 
earn above that 10 per cent on the common 
stock, we feel that a portion properly be- 
longs to those executives who have played 
a major part in the success of the company. 

Wel], so far, have decided to 
set apart for this purpose 10 per cent of 
what we now call our ‘Extra Profits.’ 
The directors first determine what propor- 
tion of this bonus should go to the chief 
executive.” 


A COMPARISON of salaries of officers 
of corporations doing a similar 
business is quite illuminating. Mr. 
Payne summarizes his material as fol- 
lows: 


“While each case must be determined 
upon its own peculiar facts, certain percent- 
ages may be considered with reference to 
the reasonableness of salaries. Thus, it has 
been held that total salaries which do not 
exceed 6 to 8 per centum of the gross in- 
come of the business are not unreasonable, 
especially where, after the deduction of 
these salaries and all other expenses, the 
return to the stockholders is substantial. 

“Since the profits of the corporate enter- 
prise belong to the stockholders, the courts 
will prevent the distribution of profits to 
the officers in the guise of compensation. 
In other words, excessive salaries may be 
ordered refunded or enjoined. The Su- 
preme Court has recently declared that 
‘salaries so large as in substance and effect 
to amount to spoliation or waste of cor- 


“There have been a few undercurrent 
rumors of opposition from the concerns 
affected—but, by and large, the question- 
naire has been accepted much as it might 
be if such a development were a part of 
the normal day’s routine. Apparently the 
business leaders of the country either have 
been cowed to the point where there is no 
fight left in them, or have decided that it 
no longer is worthwhile to oppose the 
trend toward more and more detailed regu- 
lation of business, a regulation which will 
reach into the innermost secrets of business 
organizations. 

“In taking this attitude the business men 
are not performing a service for the coun- 
try. Granted that they should codperate 
to the full in the attempt of the administra- 
tion to hasten the return of prosperity, it 
does not follow that they should throw 
overboard the very principles upon which 
our business structure is based. Yet this 
is exactly what they are doing, in effect, 
by sitting idly by while the government 
crawls farther and farther into our business 
structure. 

“In saying this I recognize clearly that 
the mere calling for the amount paid our 
chief business executives is in itself of little 
importance. Were it to stop at that there 
would be little cause for concern. We have 
no reason for believing, however, that it 
will stop there. Rather, it appears that by 
one way or another an attempt is to be 
made to bring salaries to some level more 
or less arbitrarily set as ‘reasonable’ or 
‘fair’ , compensation for the heads of busi- 
ness.” 


There is available very little definite 


or concrete formula as to what an 


porate property, are unlawful. ‘ executive’s salary ought to be. Most 
— en re Seanres oy writers have probably considered the 
officers in part, at least, by bonuses is no . . of 
uncommon. There is nothing illegal or subject too dangerous but with the pres 

: ent increasing interest in corporate sal- 


against public policy in the bonus system, 


and the right of a corporation to permit a aries some rules will have to be laid 
profit participation as a means of gl down before salary limitation as a mat- 
tion is recognized. The advantageous fea- ter of routine regulation could ever be 


tures of bonus plans have received judicial 
recognition. However, improper adminis- 
tration of the bonus may be attacked and 
the directors may be held accountable for 
abuse in , Paying exorbitant bonuses to ex- 


attempted. 


HE apparent purpose in limiting 
top salaries, whether in the util- 


saan ity industry or in any other field, is to 
ALPH West Robey, writing in the redistribute national income, since the 
Washington Post, sees in the re- lowering of top salaries would (in 

cent questionnaire sent out by the Fed- theory at least) result in leaving avail- 
eral Trade Commission asking all lines able more funds for the lower rank- 
of businesses what salaries they are pay- ing employees or, in the case of util- 
ing executives, a forerunner of attempt- ities, in leaving available more funds 
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in the hands of ratepayers by reduction 
in their rates corresponding to the re- 
duction in the top salary expense. 
Either way, the ultimate purpose is to 
increase pro tanto the purchasing pow- 
er of the masses by a corresponding 
diminution of the income of the exec- 
utives. Advocates of such redistribu- 
tion of wealth usually justify their 
theory on the moral or equitable 
ground of “social justice.” 

This immediately brings up the very 
interesting question which is on the re- 
verse side of the coin of top salary 
limitation. What is “social -justice?” 
To what extent must we or should we 
go in redistributing national income by 
scaling the peaks to fill the valleys? 
One early socialistic ideal was “the ir- 
reducible minimum of human com- 
fort”; which is to say that society is 
obligated in the name of humanity or 
“social justice” or whatever else one 
cares to call it, to see that every one of 
its members has sufficient food and 
shelter to sustain his life, if, through 
no fault of his own, the unfortunate 
member is unable to take care of his 
own needs. The only basis for this 
obligation seems to be that a man 
comes into the world without his own 
consent and goes out of it usually 
against his will. While he is here, 
human society must see that he sur- 
vives economically as long as he can do 
so physically. More radical social re- 
formers would reduce and redistribute 
wealth to an absolute level. 


ECENTLY, in his column in The 
Wall Street Journal, former 
Interstate Commerce Commissioner 
Thomas F. Woodlock spoke of redis- 
tribution of national income as being 
desirable in the interest of social jus- 
tice. A correspondent promptly asked: 
“I personally would be very much 
interested in your opinion as to our ul- 
timate goal. Is it to be Russia, per- 
haps, with modifications, or is it to be 
Italy, perhaps also, with modifica- 
tions ?” 
In his reply Mr. Woodlock appro- 
priately points out that since “social 


justice” is an ideal—something trans- 
cendental to matter and sense, it can be 
spoken of logically only by those who 
recognize in the nature of man a dual- 
ism of “matter” and “spirit.” To 
Spengler, the ultra-modern historical 
philosopher, for instance, or to Mr. 
Stalin, proletarian dictator of Soviet 
Russia, the concept would be inadmis- 
sible because for them transcendental 
ideals do not exist. Starting with this 
condition, Mr. Woodlock gives in brief 
his thought on the obligation of modern 
society towards its members: 


“Therefore, we must start with the postu- 
late that man is a thing of matter and 
spirit. For that reason human personality 
as such has a ‘value’ unlike, apart from, 
and above all other ‘values’ on this earth. 
As all men are in this respect alike and 
equal, it follows that no social order can 
be ‘just’ which imposes any conditions upon 
a human being that prevent him from living 
a decent human life—that is, a life which 
does not inhibit by what we call ‘economic 
pressure’ a reasonably normal expression 
of his ‘personality,’ and a reasonably normal 
satisfaction of his material desires. Social 
‘justice’ demands this as a normal minimum. 

“The second fact is that only in the pos- 
session of common ‘human nature’ are men 
equal; in all else—tastes, capacities, and 
those qualities of physique and mind which 
differentiate one individual from another— 
men are unequal and unlike. Therefore, 
given the existence of the before-mentioned 
‘normal minimum’ there is no requirement 
of social ‘justice’ that all men should live 
in absolutely equal conditions. There is 
no requirement whatever, for instance, that 
there should be equality in wealth. How 
much inequality in wealth there may proper- 
ly be as between individuals in a human 
society is an interesting question from the 
point of view of expediency, but expediency 
begins only when justice is satisfied.” 


ETTING down to cases, Mr. Wood- 

lock finds that among the “nor- 
mal minimum” conditions for a “de- 
cent human life” which society should 
guarantee to the individual are: (1) 
property—at least some property, and 
(2) at least some degree of freedom 
for a man to determine or to share in 
the determination of his own destiny. 
This is not as clear and concrete as if 
Mr. Woodlock has stated the case in 
dollars and cents or so many square 
meals, but Mr. Woodlock has indicated 
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two general principles that might well 
receive consideration by governmental 
commissions, NRA officials and others 
who may attempt to pass upon the 
problem of regulating the compensa- 
tion of employment either as a maxi- 
mum or as a minimum. Mr. Woodlock 
concluded his article as follows: 

“It is well in attempting to guess the 
future to bear in mind that individual in- 
equality and human nature seem to be 
among the few constants in this world of 
change, and that any form of human 
society, if it is to endure, must somehow 
manage to recognize and reconcile both. 
In this respect, as this writer ventured re- 


cently to suggest, Signor Mussolini’s logic 
seems somewhat better than Comrade 
Stalin’s. But neither of these gentlemen’s 
‘premises,’ strictly regarded, includes a basis 
for the concept of justice.” 


—F, X. W. 


CorPoRATION SALARIES AND BONUSES IN 
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SoctaL Justice. By Thomas F. Woodlock. 
ae Wall Street Journal. November 14, 


By Ralph 
Oc- 





“Managed Currency” and the Utilities 


HE frequent private predictions 

made in Washington since Amer- 
ica deserted the gold standard to the 
effect that we shall be “back on gold 
before Christmas” were revealed as 
being approximately half true when 
President Roosevelt during his recent 
dispatches to the American delegates to 
the London conference (waggishly re- 
ferred to by one American editor as 
our “Innocents Abroad”) spoke of the 
“commodity dollar.” The predictions 
were only half true because one cannot 
say truthfully that the commodity dol- 
lar, as visualized by the President, is 
not a return to the gold standard—nor 
can one truthfully say that it is such a 
return to gold. 

The commodity dollar is a term usu- 
ally accredited to Professor Irving 
Fisher, of Columbia University, but 
for purposes of general discussion it is 
pretty much the same as the “managed 
currency” idea of the, well-known and 
respected British economist, John May- 
nard Keynes. In his message to the 
London conference of July 3rd, Presi- 
dent Roosevelt said: 


“The sound internal economic system of 
a nation is a greater factor in its well-be- 
ing than the price of its currency in chang- 
ing terms of the currencies of other na- 
tions. . 

“So, too, old fetishes of so-called inter- 
national bankers are being replaced by ef- 


forts to plan national currencies with the 
objective of giving to those currencies a 
continuing purchasing power which does 
not greatly vary in terms of the commodi- 
ties and needs of modern civilization. 

“Let me be frank in saying that the 
United States seeks the kind of dollar 
which a generation hence will have the 
same purchasing power and debt-paying 
power as the dollar value we hope to attain 
in the near future.” 


i pe commodity dollar is a rather 
elusive concept, however. It will 
be, first of all, a devaluation of the 1932 
dollar to a range of value that obtained 
during the period 1924-1926, or just 
prior to the big bubble that burst in 
1929. If that were all, it would be easy 
enough for utility executives to under- 
stand and to lay plans accordingly. 
The fixed gold content of the dollar 
would be reduced. The Fisher-Keynes 
idea, however, is to put an end to just 
such fluctuations between the value of 
the dollar in terms of commodities as 
occurred through the various periods 
above mentioned. The proposed dol- 
lar would buy just as many commodi- 
ties in 1933 as in 1943 or 1983. How? 
By the simple process of varying the’ 
gold content of the dollar to meet the 
rise or drop in commodity values. 

There would be an index number based 
upon the average of prices of a large 
number of different commodities. Aft- 

er reducing the gold content of the dol- 
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lar to the desired level, the content 
would not be fixed; that is to say, the 
Treasury would not guarantee to pay 
you just so many grains of gold for 
your dollar thereafter. The gold con- 
tent would be flexed upward or down- 
ward to meet any reverse movement 
of the price index, so that a dollar on 
Monday might be redeemable in 15 
grains of gold at the Treasury and 
might be redeemable in only 14 grains 
on Tuesday, rising to 16 grains on 
Wednesday. 

What this really would do, of course, 
would be to substitute two variables for 
one. Under the old monetary plan, 
gold was the yardstick by which we 
measured commodity values ; under the 
new plan, commodity values will deter- 
mine the size of our yardstick. The 
purpose, of course, is to “stabilize” the 
dollar by making it a constant pur- 
chaser of the same amount of power, 
potatoes, shoes, and what not. 

It is not the purpose of this depart- 
ment to discuss the economic merit of 
such monetary proposals but, having ex- 
plained them, to see how they may af- 
fect the utilities or the regulation of 
them. 


ENRY Hazlitt (successor to H. L. 

Menken as editor of The Amer- 
ican Mercury) has written in The Na- 
tion a rather critical analysis of this 
now-you-see-it-and-now-you-don’t-see-it 
kind of money. He says in part: 

“Tt is obvious not only that the govern- 
ment would be playing an inevitably losing 
game against international speculators, but 
that the Fisher plan would greatly aggra- 
vate a country’s currency difficulties in 
times of crisis. Falling prices usually oc- 
cur when business is disturbed and stag- 
nant and when confidence is low. With the 
Fisher plan in effect, it is precisely at such 
a time that the greatest raids would be 
made upon the country’s gold supply.” 


Professor Warren who is now re- 
puted to have President Roosevelt’s 
ear on money matters has just written 
a new book “Prices” in collaboration 
with Professor Pearson explaining just 
how the commodity dollar (disrespect- 
fully referred to from certain irrever- 


ant quarters as “the baloney dollar’) 
works. Professor Warren does little 
to answer the criticisms that have been 
made by such respected authorities as 
Dr. Sprague, resigned Treasury advis- 
er, and Professor Kammerer of Prince- 
ton. 


| Eppes will be in a particularly 
unfortunate position if the uncer- 
tainty of such pea-under-the-shell cur- 
rency progresses. An advisory letter 
sent out from Washington some weeks 
ago by a well-known utility economist, 
whose name cannot be mentioned here, 
explained the situation as follows: 


“Over a long range, inflation has dan- 
gerous possibilities for the utilities whose 
rates are, of course, pegged by law to a 
rigid level, while their operating costs will 
rise with the general swell. Don’t be mis- 
led by memories of ‘emergency relief’ in- 
creases granted during the war period. 
The legal machinery for such relief is still 
available but commissions, already pelted 
by public opinion, will certainly not be as 
sympathetic as they were in 1917 when it 
was almost a patriotic duty to oil the 
wheels of business. Application for emer- 
gency increases, if necessary, are sure to 
be resisted strenuously and during the de- 
lay necessary for problematical relief in 
appellate courts, real hardship will be felt. 
Utilities will be well advised to prepare 
now the groundwork for the strongest cas- 
es they can assemble for emergency relief 
if the inflation continues and the necessity 
for such relief should become acute.” 


F the content of the dollar were to 

be absolutely lowered, the utilities 
would at least have a definite case. 
They could raise their operating ex- 
penses by automatic amount and ask 
for a corresponding increase without 
fear or favor, but with the dollar wan- 
dering all over the lot and organized 
opposition ever ready to take advantage 
of any confusion to soak the utilities, 
the Warren-Fisher dollar looks like an- 
other millstone around the utilities’ 


neck. 
—F. X. W. 


Can Currencies BE MaAnacep? By Henry 
Hazlitt. The Nation. July 26, 1933. 

Prices. By George F. Warren and Frank A. 
Pearson. New York: John Wiley and 
Sons. 1933. $3.90. 
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Insullation—_The Greeks Have 
a Word for It 


HE case of Samuel Insull, former 

utilities’ magnate and present fugi- 
tive from justice, as interpreted by a 
Cook county indictment charging fraud- 
ulent acts of bankruptcy, has definitely 
passed from the realm of public utility 
regulation into the field of criminal and, 
perhaps, international law. It is inter- 
esting, however, to compare the reac- 
tion of the press to the efforts of Mr. 
Insull to resist extradition with reaction 
of the press to the efforts of other 
fugitives to resist extradition within 
our own states. 

Some months ago a convicted fugi- 
tive from a chain gang in Georgia was 
discovered living peacefully and re- 
spectably enough in New Jersey. He 
was discovered as a result of a book 
he had written (since dramatized on 
stage and screen) depicting the alleged 
cruelty of his former keepers. So great 
was the sympathy aroused for this ad- 
mitted felon that the governor of New 
Jersey refused extradition. More re- 
cently, a negro accused of a gruesome 
double murder in Virginia was permit- 
ted by a United States district judge 
to remain in Massachusetts because he, 
the jurist, disapproved of the trial pro- 
cedure in vogue in Virginia. It re- 
quired an appeal to the United States 
Circuit Court before the negro could be 
sent back for trial. 

Certainly in the first case and in very 
many instances in the second case, press 
editorials praised the refusal of the re- 
spective officials to allow extradition. 
The Georgia fugitive had been tried and 
convicted of robbery. The Virginia 
negro had been reliably identified as the 
possible murder suspect. There was 
little strictly legal ground in either in- 
stance for refusing extradition. Sam- 
uel Insull is accused of irregularities in 
connection with bankruptcy procedure. 
In Illinois such irregularities constitute 
a crime without any evidence of fraud- 
ulent intent. In Greece, however, such 
conduct is punishable only where there 


is fraudulent intent shown. The Unit- 
ed States legal representative was un- 
able to prove to the satisfaction of the 
Greek court that there was an intent on 
the part of the accused to defraud and, 
therefore, the offense charged, not be- 
ing a crime in Greece, was held not to 
be subject to extradition. All or nearly 
all such treaties have such clauses; 
namely, that persons are to be extradit- 
ed from the harboring country only 
where the offense charged is a crime in 
the harboring country. The reason for 
this is obvious. For example, in cer- 
tain sections of India it is a crime pun- 
ishable by death to slaughter one of the 
sacred cows, yet it is very doubtful if 
the United States would give up a fugi- 
tive accused only of such a charge. In 
the United States until last December 
5th it was a penitentiary offense to sell 
intoxicating beverages, but it is very 
doubtful if the French or English gov- 
ernments would have considered seri- 
ously petitions by the United States to 
secure the return of fugitive bootleg- 
gers. 


A” this is written, not in defense 
of Insull, nor against him. In the 
absence of extenuating circumstances 
certainly there is a moral if not a legal 
obligation upon Mr. Insull to return to 
Illinois and stand trial for the charges 
now lodged against him. Whether Mr. 
Insull’s alleged claim and personal con- 
viction that he could never secure a 
fair trial, in view of prevailing preju- 
dice against him in Illinois and that he 
would, because of his infirm health, 
only be offering himself up as a victim 
to political persecution are sufficient to 
outweigh this obligation is a matter for 
Mr. Insull to settle in his own consci- 
ence especially since it now appears 
that the Greek government will not 
compel him to return. 

The point in all this, however, for 
other private utility operators is the in- 
teresting and almost unanimous con- 
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demnation of Mr. Insull’s tactics. O NE might well wonder what the re- 


Legally, he had at least a leg to stand 


action of our citizenry would be 


on, but the same press that was so out- if a foreign government delivered to 
spoken in its sympathy for the inter- our state department a note criticizing 
state fugitives cried “Shame” with great in such severe terms a decision of our 
intensity on the Greek courts. Here is own highest court. Mr. Howard Pitch- 
an excerpt from an editorial in the er Okie, of Washington, sees an amus- 
Charleston (W. Va.) Gazette, entitled ing result of the State Department’s 
“A Man without a Country”: action. Writing in the New York 


“But we doubt if the fugitive feels him- 
self to be in line for any congratulations. 
In the first place further action is per- 
missible on the part of the United States 
government. And the government intends 
to press the action. And viewed in a larger 
way, the defeat of Mr. Insull has already 
been accomplished. He can feel no sense 
of triumph, regardless of the final outcome 
of the legal proceedings. The best he can 
hope for is to evade justice. He cannot 
escape the humiliation and shame that the 
world has heaped upon him. His flight 
was a confession of his guilt and his des- 
perate efforts to avoid extradition were 
further admissions. It is, in the larger 
sense, a matter of relative unimportance 
whether Samuel Insull is a felon or a 
— He is a discredited figure in either 
role.” 


QUALLY interesting is the intense in- 
terest on the part of the United 


States. An Associated Press dispatch 
says that the Federal government and 
the state of Illinois have spent perhaps 
$100,000 in futile attempts to bring In- 
sull back for trial. Amazing in the 
annals of diplomatic relations was what 


Times, Mr. Okie stated: 


“When our Secretary of State hurled his 
diplomatic stone at Greece he apparently 
forgot that there are twenty or thirty glass 
houses in this country. A generation ago 
Indiana refused to regard an indictment as 
proof of guilt when it refused Kentucky 
extradition in the Goebel murder cases. A 
few weeks ago New Jersey refused to sur- 
render an escaped convict to the southern 
state from which he had fled. 

“Be that as it may, our country is appar- 
ently about to achieve a diplomatic triumph 
which will enable us to keep all fugitive 
Greek criminals who reach our shores un- 
heralded. Of course, we must shut our 
doors to known criminals. 

“Many editorial writers have erred in 
stating that Greece’s action in the Insull 
Case has nullified our treaty with the 
Hellenic Republic. That is not true. Even 
if Greece consistently refuses to surrender 
to us American fugitives from justice, we 
shall have, in effect, a unilateral treaty (if 
it is not ‘denounced’) that will entitle that 
country to bring back from our shores, at 
her own expense, Greek malefactors while 
she keeps our own. The advantage or dis- 
advantage of that state of affairs depends 
upon our having or not having a shortage 
of criminals in this country.” 


— ; : 
Time called “one of the angriest little TT whole situation is, of course, 


notes” ever authorized by the United 


of interest in the regulatory field 


Sates State Department. was 4 aly as symbolic of the low sate t 
Coan Ly a Matta, Welt ia which public esteem of the utility 
a eS — * industries has fallen. It plainly indi- 
part: cates the “public enemy” complex with 
“I am instructed to inform Your Excel- which many of our citizens regard any- 
lency that the United States government thing connected with utilities. If Mr. 
has learned with astonishment that the Jnsuyll had been an obscure murderer or 
Greek authorities have again declined to ps highwayman, would this government 


honor the request of the United States for 
the extradition of Samuel Insull, a fugi- 


have spent $100,000 in extradition pro- 


tive from American justice. .. . My ceedings alone? If he had been guilty 
government considers the decision utterly of arson, treason, or burglary, would 


untenable and a clear violation of the 
American-Hellenic Treaty of Extradition 
signed at Athens on May 6, 1931. 5 


our state department have jeopardized 
diplomatic and treaty relations with a 


Accordingly, I am instructed to give for- friendly nation? If he were an escaped 

mal notice herewith of my government's bankruptcy defrauder, from a packing 

denunciation of the Treaty with a view to business, a clothing business, a hard- 
’ ’ 


» termination at the earliest date possi- 
ee Bi 
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politician, would the same pains be tak- 
en to secure his return? Probably not. 
Then of what special crime is Mr. In- 
sull guilty that he must be returned 
even at the expense of strained diplo- 
matic relations? The only answer 
seems to be that he is accused of mis- 
managing or defrauding a utility busi- 
ness which should be a clear warning to 
other utility operators that they must 
hereafter walk the straight and nar- 


row. Any backsliding in the utility 
business will surely be magnified a 
hundredfold. 

—F. X. W. 
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1933. 
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Oil Pipe Lines Come in for 
Proposed U. S. Regulation 


AROLD L. Ickes, Secretary of the Interior 

and Oil Administrator, announced on 
November 26th that at his request the Petro- 
leum Administrative Board would make an 
investigation of oil pipe-line operations with 
a view to possible regulation to prevent 
abuses. The secretary explained that the 
board, under Nathan R. Margold, chairman 
and solicitor of the Department of the In- 
terior, first must study carefully the procedure 
to be followed and the extent to which it may 
go before acting. 

The transportation subcommittee of the 
planning and codrdination committee repre- 
senting the industry under the code is being 
consulted by Secretary Ickes for its sugges- 
tions and recommendations. Under the code, 
this subcommittee is charged with investigat- 
ing petroleum transportation practices and 
rates, and with recommending from time to 
time to the President such action as may be 
appropriate to carry out the purposes of the 
recovery act. 


Norris to Sponsor Missouri 
Power Project 


iy an interview with newspaper men upon 
his return to Washington from the West, 
Senator Norris, of Nebraska, moving spirit 
for years in the Tennessee Valley develop- 
ment plan, said he would introduce a bill 
when Congress meets to accomplish the same 
ends for the Missouri river. 

Senator Norris said his plan, together with 
Cove Creek Dam on the Clinch river in Ten- 
nessee, would harness enough water to “con- 
trol the flood waters of the Mississippi.” 

Senator Norris believes he can get admin- 
istration support for the bill he is now fram- 
ing and recalled that when President Roose- 
velt signed the Tennessee Valley-Muscle 
Shoals bill he said this was but the beginning 
of a nation-wide system to develop power, im- 
prove navigation, and provide irrigation and 
flood control. Asked about the St. Lawrence 
development, the Senator said there was little 
hope for ratification of the St. Lawrence Wa- 
terways Treaty at the January session, al- 
though it would “come eventually.” 


Alabama 


1932 Power Commission Action 
Protested by Alabama Power 


HE constitutionality of action taken by 

the Federal Power Commission in 1932 
in connection with the Mitchell Dam project 
on Coosa river in Alabama has been attacked 
in District of Columbia Supreme Court by the 
Alabama Power Company. 

The company’s attorneys argue that the 
commission exceeded the authority conferred 
by the Federal Water Power Act and that 
the action was unconstitutional as depriving 
the plaintiff of property without due process 


e 


of law. It is also claimed that the commis- 
sion rendered its decision under an erroneous 
construction of the power act which wrong- 
fully delegated judicial power to an adminis- 
trative tribunal. 

The court was asked to declare invalid the 
commission’s decision and to expunge the 
records containing this ruling. In answer, 
general counsel for the commission, has con- 
tended the Federal Power Commission to be 
not suable; that the commission’s order of 
1932 was not final and cannot be reviewed by 
the court, and that the administrative author- 
ity of the commission is not subject to court 
control. 


California 


$750,000 May Be Cost to Pacific 
G. & E. because of Order 


n the basis of its nine months’ showing 
for. 1933, the Pacific Gas & Electric 


Company earned $4,578,611 net in the third 
quarter, equivalent, after $2,022,240 preferred 
dividends, to slightly less than 41 cents a share 
on the 6,274,258 shares of common, accord- 
ing to the Wall Street Journal. 

Neither the nine months nor the third quar- 
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ter calculations, the Journal stated, take into 
account the natural gas rate reduction order 
entered by the railroad commission on No- 
vember 13th, which, if not stopped by re- 
hearing or Federal court restrainer, will call 
for a material refund from July 16th to the 
end of the period. It is estimated by the com- 
mission that this refund, covering a period 
from July 26th last to December 15th, will 
amount to approximately $750,000. 

Exact effect of the rate order upon the earn- 
ings, had it been in effect for the period, can- 
not be calculated with certainty because of 
change of amortization periods ordered by the 
commission, removal of certain gas standby, 
and storage properties from capital account 
which will affect depreciation, and disallow- 
ance of amortization of natural gas cut-over 
charges, begun this year. 

Because of the tax uncertainty prevailing 
through May, Pacific Gas did not render a 
report for the first and second quarters this 
year, but amalgamated them into a six months’ 
report so that direct comparison of the third 
quarter with the preceding quarters is not 
possible. 

The Pacific Gas & Electric Company, it was 
stated by the San Francisco News, will ask 
the California Railroad Commission for a 
rehearing of the commission’s decision reduc- 


7 


ing natural gas rates $2,100,000 a year, which 
includes $1,393,860 in ee or San 
Francisco Bay area. If the rehearing is de- 
nied the Pacific Gas & Electric still has re- 
course to court action, but whether this 
would be taken has not been announced 


aa 
Needy Families Get Rate Cut 


NEMPLOYED families of Southern Califor- 

nia—registered with the Federal relief 
administrator as members of unemployed co- 
Operative relief units—are to receive a reduc- 
tion of 75 per cent in their bills from Oc- 
tober to January, inclusive, according to the 
Arizona Beacon. 

Announcement of this ns = voluntarily 
agreed upon by executives of the three com- 
panies serving the Los Angeles area, was 
made in a joint statement issued by officers 
of the Los Angeles Gas and Electric Corpora- 
tion, the Southern California Gas Company, 
and the Southern Counties Gas Company. 

The bills are graded according to the num- 
ber of persons in the families and, according 
to the announcement, the plan was adopted 
in view of the acuteness of need that will 
confront many families of the unemployed in 
this locality during the next few months. 


Conneéticut 


Rate Decision Appeal Is 
Withdrawn 


N appeal from the decision of the public 

utilities commission to the Hartford 
County Superior Court has been withdrawn 
by Professor Albert Lévitt of Redding, coun- 
sel for the Taxpayers’ League in the Man- 
chester electric rate case, according to the 
Bristol Press. 


e 


The appeal had been taken from the deci- 
sion of the Connecticut Public Utilities Com- 
mission in which the latter found that the 
electric rates charged by, the Manchester Elec- 
tric Company were not “unreasonable and dis- 
criminatory” as alleged in the petition sub- 
mitted to it by a number of Manchester resi- 
dents. The Bristol Press stated that unable 
to raise funds to carry on the appeal, the 
Taxpayers Association gave Professor Levitt 
permission to withdraw the appeal. 


Florida 


Hearing Called on Telephone 
Rate Cut 


LorIDA telephone companies must show 

cause on December 5th why service con- 
nection charges and higher rates for other 
than standard wall telephones should not be 
reduced or eliminated, the railroad commis- 
sion has ruled. 

In a written order directed to all compa- 
nies operating in the state, the commission 


said complaints had been filed with it “as to 
rates and charges for telephone service . 

and this commission has determined to enter 
into an investigation on its own motion of all 
extra charges for services, whatever name 
the same may be called.” 

Service connection charges, the commission 
explained, cover the beginning of service toa 
subscriber where the telephone already is in 
place. It does not mean the charge made for 
first installation of telephone service to a 
building. 
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Hollywood Saves $10,000 on 
Street Lights 


A= has been reached between 
representatives of the Florida Power & 
Light Company and members of the Holly- 
wood city commission, whereby the electric 
company has agreed to reduce the number 
of street lights from 197 to 89, thus effecting 


e 


a saving to the city of approximately $10,000 
a year, according to the Miami Daily News. 
Under the present contract the cost of light- 
ing the streets amounted to more than $16,- 
000 annually, while under the provisions of 
the new contract for the next twenty years 
the cost will be $6,000 a year. 

The contract specifies that none of the street 
lights now being used shall be discontinued 
until the bulbs are burned out. 


Georgia 


Governor Promises Voters 
Rate Reduction 


C= Talmadge in a recent address at 
Blackshear said he had been calied “Tal- 
madge, the anarchist” by a Federal court 
judge because of a speech he made at Rome 
asking voters to “beat the sand out of judges” 
who might delay utility rate reductions by 
granting injunctions, according to the Macon 
Telegraph. 

He did not reveal the name of the Federal 
judge. He reiterated attacks on the Wash- 
ington “mad house” but asked that the Presi- 
dent’s plans be given a “fair trial.” 

“Before the new public service commission 
went into office, after I put the old crowd 
out,” the governor said, “I talked to them 
and they agreed with me that utility rates are 
too high and, listen to this, I am expecting 
some material reductions in a few days. 
When those reductions are made I want you 
to watch the judges who grant injunctions 
and beat the sand out of them if they stop 
these reductions. 

“It might be all right for them to set the 
case for a rehearing, but there is no use ty- 
ing up the rate reduction order. 

“A United States judge jumped on me 
after I made a speech in Rome a few weeks 
ago and talked about Talmadge, the anarchist. 
I'll answer him by saying I’m following the 
Constitution. Our laws put rates in the hands 
of the public service commission, and a rate 
question is not a question for a judge to ex- 
ercise authority over.” 


aa 


Commission Begins Power Com- 
pany Rate Case Hearing 


Gus Power Company’s rate case has 
opened before the public service com- 
mission with a request that the company pre- 
pare data which will divulge all transactions 
from 1926 to date, according to the Electrical 
World. These demands call for an analysis 


of all work done since 1926 and the interest 
which was capitalized, list of the stocks can- 
celed and exchanged in the mergers perfected 
in September and November, 1928, copies of 
contracts between the Georgia Power Com- 
pany and the Southeastern Securities Com- 
pany and a history of the transfer of the 
Georgia Power & Light Company to the 
Southeastern Securities Company, and the 
valuations of the Georgia Railway & Power 
Company as carried on the books of the 
Southeastern Securities Company and the 
Southeastern Power & Light Company. 

The commission also is asking that an anal- 
ysis of the retirement reserve and detailed 
statement of operating income from 1927 to 
date be prepared, also the history of the sur- 
plus account. The new commission is going 
to investigate all contracts for service charges 
by affiliated companies for managerial, engi- 
neering, and other services. The effects of 
past rate reductions will be investigated. 


* 


Court Fight Indicated on Cut in 
Phone Rates 


NDICATION that a fight against the rate cut 

of telephone companies operating in Geor- 
gia will be carried to Federal court was given 
on November 20th on the eve of a conference 
between officials and attorneys of the South- 
ern Bell Telephone & Telegraph Company, 
according to the Atlanta Constitution. 

The reduction of rates was ordered by the 
Georgia Public Service Commission after an 
investigation, and it was estimated that a sav- 
ing to the public of $750,000 to $1,200,000 an- 
nually had been effected. The Southern Bell 
—the largest company in the state and an in- 
terstate corporation, the Constitution added— 
announced that its loss would be more than 
$1,000,000 yearly. 

It was indicated that if the fight was 
carried into the Federal courts, the Bell 
concern will plead confiscation of property 
because of the drastic reduction in revenue 
ordered by the commission. 
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Illinois 


Chicago Intervenes in Fight for 
Lower Gas Rate 


7 HE city of Chicago has been permitted to 
intervene in litigation in which the Chi- 
cago District Pipeline Company is seeking to 
restrain the Illinois Commerce Commission 
from enforcing lower rates for natural gas, 
according to the Chicago Daily Tribune. 

The Chicago District Pipeline Company 
sells gas to the Peoples Gas Light and Coke 
Company, the Public Service Company of 
Northern Illinois, and the Western United 
Company, the Tribune stated. These three 
concerns pay about eight million dollars a 
year to the pipe line for gas which comes 
from the southwestern fields. 

The Illinois Commerce Commission in its 


ruling reduced that payment to $6,600,000 and 
held that sum would yield the pipe-line com- 
pany a “fair rate of return.” Attorney Frank 
Dailey, representing the pipe-line company, ar- 
gued that the payment would amount to con- 
fiscation of the company property. He also 
contended that the commerce commission was 
exceeding its authority in ruling on gas orig- 
inating in the panhandle district. 

The contract of the three utility companies 
with the pipe-line company provides that they 
shall buy at least 130,000,000 cubic feet of gas 
each year. 

The city holds that the amount of gas 
stipulated in the contract is too large. The 
assistant corporation counsel was allowed to 
intervene in the case and the city became a 
co-defendant with the state commerce com- 
mission. 


@ 
Indiana 


Fourteen Towns Petition for 
Reduced Electric Rates 


FFICIALS of fourteen Indiana towns have 
petitioned the Indiana Public Service 
Commission for reduced electric rates. Each 
city operates its own distribution system, but 
purchases electrical energy from the Public 
Service Company of Indiana and the North- 
ern Indiana Power Company, which manu- 
facture current for wholesale distribution. 
The principal objection to present rates was 
that the “demand charge” made by the com- 
pany is based upon a short period of heavy 
electrical usage and it is unfair. A reduc- 
tion in the demand charge as well as cut in 
the price per kilowatt hour is asked by 
municipal authorities. 
A unification of the prices of electricity for 
all towns which are of approximately equal 
size is asked. 


Kansas House Refuses Rate Cut 


HE Kansas house, voting 56 to 55, has de- 

feated a bill proposing to order an im- 
mediate reduction of 25 per cent in the rates 
of — utilities, including those municipally 
owned. 


Commission Orders Electric 
Rate Hearing 


HE public service commission has ordered 

a formal rate hearing on demands for re- 
duction of electric rates throughout the south- 
ern system of the Public Service Company of 
Indiana, in which division the company serves 
more than 270 cities and towns in central and 
southern Indiana. 

The formal rate hearing order was an- 
nounced by Perry McCart, chairman of the 
commission, with a statement that the com- 
mission “is in unanimous decision that the 
company has failed to show cause why its 
rates should not be reduced.” 

The rate proceedings were instituted last 
June by the public counselor for the commis- 
sion, on charges that rates of the utility were 
excessive and earnings exceed a reasonable 
return. 


2 
Kansas 


The same branch of the Kansas legislature 
rejected a proposal by the state corporation 
commission that public utilities be taxed one 
half of 1 per cent on gross operating income 
to pay costs of regulation, according to an 
= in the United States News of November 


7 
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Maine 


Chase Appointed Member 
of Commission 


| yg Chase of Baring has been appointed 
by Governor Louis J. Brann as a mem- 
ber of the public utilities commission of 
the state of Maine to succeed General Albert 
Greenlaw of Augusta, whose term has ex- 
pired. 

The nomination came after the executive 
council refused to confirm the governor’s ap- 
pointment of State Representative Kingsbury 


e 


> Piper of Bangor, to the $6,000 a year posi- 
tion 


After rejecting Piper’s appointment the 
council, through its chairman, said “politics 
had nothing to do with it” and that if the 
governor wanted to name another Democrat 
“and we believe he is capable of holding down 
such an important position we will confirm 
the appointment.” 

The chief executive’s answer was that he 
was “disappointed” and that he regarded Piper 
as “especially fitted for the position by train- 
ing, experience, and ability.” 


Massachusetts 


Reduced Gas Rates in Spring- 
field under Consideration 


Ts state public utilities commission has 
taken under advisement the petition of 
the city government of Springfield for a re- 
duction in gas rates for consumers in that 
city after presentation of final arguments by 
attorneys for both sides. 

The assistant city solicitor of Springfield 
siid, in his closing arguments, there had been 


e 


a decrease in the price of coal, total produc- 
tion expenses, and cost of transmission in the 
Springfield company’s returns over a period 
of three years. The only increase in the com- 
pany’s outlay, he said, was in taxes. 

He cited that testimony showed the Spring- 
field company had been able to reduce charges 
to the Holyoke municipal plant and the North- 
ern Connecticut Power Company totaling ap- 
proximately 25 per cent, according to a report 
which was published in the Hartford Daily 
Courant. 


Michigan 


New Move to Oust Utility Board 


OVERNOR Comstock plans another attempt 
to oust the Michigan Public Utilities 
Commission during the second special session 
of the legislature, according to a dispatch 
from the Lansing bureau of the Detroit News. 
The News stated the governor intends to 
ask the legislature to combine the public util- 
ities commission and the Michigan Securities 
Commission. This would cut short the terms 
of the five utilities commissioners, appointed 
by Governor Wilber M. Brucker in 1931 to 
serve until 1935, and allow Governor Com- 
— to name Democratic successors, it is 
said. 

Several bills to abolish the public utilities 
commission were presented during the regular 
session this year, but effective lobbying kept 
them in committee until the closing week. 


e 


One bill reached the floor of the house, but 
failed of passage by a few votes. 

The Detroit News stated that Governor 
Comstock is said to have received the resigna- 
tions of two of the commissioners, effective 
at any time he decides to accept them. The 
current supposition, the News said, is that the 
resignations are those of Edward T. Fitz- 
gerald, of Detroit, and Harold J. Waples, of 
Ironwood. Fitzgerald has urged repeatedly 
that the commission be abolished, it is said. 
He stated that it is “pro-utility,” and it is 
added that Waples does not agree with this 
analysis. 

If the governor could get one more resig- 
nation, he would rest content, it is said, for 
three Democratic ne sg would be enough 
to control the commission. The News said it 
is increasingly clear that no Tadditional resig- 
nation will be forthcoming. 
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Missour1 


Municipal Ownership Measure 
Killed in Senate Committee 


Caprese Guy B. Park’s public works 
program suffered a severe setback when 
three of the four proposals for municipal own- 
ership of utility plants were killed in the sen- 
ate municipal corporations committee on No- 
vember 23rd, according to the St. Louis 
Globe-Democrat. The bills which went down 
to defeat were those providing for the floating 
of bonds by cities of less than 75,000 popula- 
tion for the construction of municipally owned 
electric, gas, and water plants and retiring 
the indebtedness out of the revenues of the 
properties. The bill providing for similar 


bond issues for sewer systems was recom- 
mended for passage with amendments, which 
virtually provided a slow death for this meas- 
ure, the Globe-Democrat said. 

The committee action followed a series of 
public hearings at which representatives of 
city administrations in Missouri municipali- 
ties, as well as the utility representatives, 
presented their views. 

The recommendation for the passage of the 
measure providing for municipal ownership of 
sewer plants included amendments which pro- 
vide a vote of a two-thirds majority for the 
issuance of bonds and the deletion of the pro- 
visions providing for the further issuance of 
necessary bonds from time to time without 
such a majority vote. 


eS 
Montana 


Supreme Court Hears Appeal in 
Motor Carrier Case 


N appeal before the supreme court in the 

case of Harry W. Fulmer against the 
state railroad and public service commission 
was heard November 21st, according to the 
Montana Record-Herald. Fulmer sued the 
board and the Northern Pacific Railway Com- 
pany and its subsidiary, the Northern Pacific 
Transport Company, to compel the board to 
issue to him a license to transport freight by 
motor service between Miles City and Billings 
and way stations, and to compel it to rescind 
an order granting the transport company a li- 
cense for that purpose. 

The suit was filed in the district court, and 
was dismissed by that court, whereupon Ful- 
mer appealed to the supreme court. As part 
of the action taken by the board, a license was 
granted to the Northern Pacific Transport 
Company to operate in the territory, the Rec- 
ord-Herald stated. 

The Northern Pacific Railroad Company 
protested against the issuance of the license 
to Fulmer, and alleged that its service was 
adequate but expensive, and asked to be al- 
lowed to discontinue two trains to lessen ex- 
penses, and to put on a motor freight line 
through its subsidiary. This was granted by 
the board, pursuing its policy of protecting 
the railroads from destructive and unneces- 


sary competition, the Record-Herald added. 
* 


Law Limiting Field Motor Car- 
riers Will Be Tested 


~ a mandamus action brought in the dis- 
trict court at Great Falls by the Great 
Falls Transfer and Storage Company against 
the Montana’ State Railway and Public Serv- 
ice Commission, a test will be made of the 
power of the commission to limit the terri- 
tory motor carriers may traverse in their op- 
erations and to prohibit them from competing 
with railroads in areas where the board holds 
the railroad service sufficient for public ne- 
cessity and convenience, according to the Mon- 
tana Record-Herald. 

Following the revoking of the company’s 
limited license by the commission, the com- 
pany filed a mandamus action, in which it 
seeks to compel the board to issue it a license 
to operate anywhere. 

At present, the Record-Herald said, in its 
administration of the state laws, the railroad 
and public service board requires applicants 
for motor carrier licenses of all kinds to show 
that the public convenience and necessity re- 
quire the service that they plan to give it, 
and that the service will not invade districts 
where railroads are furnishing all the service 
needed. 


z 
New Jersey 


Camden Fights for Light Plant 


¢™ commissioners of Camden have de- 
clared they will “fight to the limit” any 
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attempt to prevent construction oi a munici- 
pal lighting plant. The declaration was made 
following a special meeting of the commis- 
sioners. A resolution was adopted unani- 
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mously instructing the Camden city solicitor 
to oppose vigorously litigation started by the 
Public Service Electric and Gas Company to 
block the proposed plant, according to the 
Philadelphia Record. 

The Public Service Company has charged 
that the referendum on the project was based 
on petitions obtained “under misunderstand- 
ing.” The company’s charges will form the 
basis of a taxpayer’s suit to be started in the 
New Jersey Supreme Court at Trenton, the 
Record said. Charges of irregularities were 
made in an affidavit by the assistant general 
solicitor of the utility company. He declared 
that 100 of the petitioners did not live at the 
addresses designated, and that a large number 


New 


Gas Rate Compact Attacked by 
New York 


T= joint facilities agreement of the Con- 
solidated Gas Company and its affiliates 
was challenged on November 23rd by coun- 
sel for New York city at a hearing into the 
rates of the Bronx Gas and Electric Company 
before Public Service Commissioner George 
R. Van Namee. 

A vice president of the Consolidated Gas 
Company testified that the Bronx company ex- 
pected consumers to benefit by the agreement. 
He admitted, however, on cross-examination, 
that there had been no reductions in rates 
since the company signed the agreement in 
1928, according to the New York Times. 

The assistant corporation counsel noted 
that the company’s rate for gas of $1.45 per 
thousand cubic feet was higher than that of 
other companies in the Consolidated system. 
The Northern Union Gas Company, serving 
consumers adjacent to those of the Bronx 
Company, it was brought out, charged $1.15 
per thousand cubic feet. 

The official of the gas company testified 
that he had drawn the resolutions approving 
the agreement with the subsidiary companies 


of signatures are so illegible that they cannot 
be read. He further charges, according to 
an item in the Record, that 2,100 signatures 
were not written by the persons themselves, 
but by others. 

A later development was that the Public 
Service Electric and Gas Company had ob- 
tained a writ of certiorari on the municipal 
light plant. Under court regulations the re- 
turn to a writ of certiorari must meet all de- 
mands for information desired by the party 
obtaining the writ. If the return is not sat- 
isfactory, the city solicitor of Camden ex- 
plained, the electric and gas company could 
go into court and further delay the case by 
“declaring a diminution of the record.” 


e 


Y ork 


which established the shares of the various 
companies in production and sales costs. 
Counsel for the Bronx Company submitted 
cost tables which were the basis for the cross- 
examination. 

a7 


Telephone Rate Case before 
Supreme Court 


HE protracted fight of the New York 

Telephone Company against rates made 
by the New York Public Service Commission 
in 1923, and supplemented by orders issued by 
the commission in May and June, 1925, has 
finally reached the Supreme Court. 

The company, in appealing from the ruling 
of a 3-judge statutory court holding the com- 
mission’s orders confiscatory, complained that 
it was dissatisfied with the allowance made by 
the court of its going value and contended 
that the court deducted too much for depre- 
ciation. 

The decree of the court, entered in 1929, 
found that the company would receive a return 
of less than 6 per cent on its property under 
the commission’s order, and declared the com- 
pany entitled to a return of at least 7 per 
cent. 


@ 
North Carolina 


State Rate Investigation Is 
Set for 1934 


T= long-projected North Carolina inves- 
tigation of public utility rates is now 
scheduled to get under way shortly after Jan- 
uary Ist, when act substituting one utility 
commission for the present corporation com- 


mission of three members becomes effective, 
according to News & Observer of Raleigh, 
North Carolina. 

Stanley Winborne, who is a member of the 
present commission and has been appointed to 
the new position, is scheduled to confer next 
week with Governor Ehringhaus, who has in- 
sisted that there should be a thorough-going 
investigation of all public utilities in the state. 
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The governor has reiterated his determina- 
tion that the next legislature shall have full 
information as to utility values, both for rate- 
making and taxing purposes, information that 
has been admittedly lacking at previous legis- 
lative sessions, the News & Observer stated. 

The corporation commission will wind up 
pending cases, most of which are of a local 
nature, but all questions of general rate mak- 
ing including telephone rates, which have 


been before the commission for more than 
a year will go over until after the new act be- 
comes effective. 

It is expected that the first action of the 
new commissioner, the News & Observer add- 
ed, would be to launch the most elaborate ap- 
praisal of utility properties ever attempted in 
this state, although the exact scope of the in- 
quiry will not be determined until after the 
conference with the governor. 


e 


Ohio 


Quaker City Rebels against 
Phone Girl’s Dismissal 


HE nostalgic trend is gaining prominence 
throughout the country. In New York 
city Eugene O’Neil’s latest play, “Ah, Wilder- 
ness,” takes us back to the good old days of 
the early 1900’s, and in Ohio the inhabitants 
of the village of Quaker City are experienc- 
ing a deep nostalgia with the notification by 
the directors of the local telephone company 
that a change of management is intended. 
For the past fifteen years Mrs. Cleota 
Wright, a widow, has been giving the vil- 
lagers just the kind of service they like—in- 
stead of the cold, formal “Number please,” 


she very likely will inquire about the health 
of Aunt Mary and the family; and instead 
of calling a number, you tell her to connect 
you with “Uncle Jim.” 

“Listening in” she knows of the births, the 
marriages, and the deaths, and spreads the 
news around. 

However, directors of the company, which 
is home-owned, have viewed with alarm the 
lack of funds to pay dividends, and have noti- 
fied the village of their intention to change 
management. A young and efficient business 
man of the village has been selected. 

But the inhabitants of the village, far from 
being elated, are circulating a petition which 
= for a continuance of the “good old 

ays.” 


74 
Tennessee 


Municipal 
Power, Spurring City 
Utility Idea 


Knoxville Votes 


HE victory of proponents of municipal 

ownership in Knoxville’s election, Novem- 
ber 25th, authorizing the city to issue $3,250,- 
000 in bonds to construct a municipal electric 
distribution system will stimulate activities for 
elections for similar purposes in other mu- 
nicipalities within the Tennessee valley area, 
according to a special dispatch to the Wall 
Street Journal. 

Sentiment favoring construction of their 
own facilities to enable purchase of electricity 
from the Tennessee Valley Authority has 
been growing in eastern Tennessee towns, and 
calls for special elections to act on proposals 
for such undertakings are likely to be made 
in many instances over the next several 
months. 

The municipal fever is spreading to Ken- 
tucky, with Middlesboro at the head of Nor- 
ris Dam Lake joining the movement for TVA 
power. Middlesboro is one of the larger com- 
munities served by the Kentucky Utilities 


Company, a member of the Middle West Util- 
ities System. 

While Knoxville generally was expected to 
favor the erection of its own electric distribu- 
tion facilities, a much closer vote than the 
5,118 to 2,567 was looked for. 

An analysis of the vote shows that the 
precincts in which the most prosperous and 
largest residential taxpayers balloted showed 
the bond proposal won by a margin of more 
than three to one. Ordinarily such sections 
of communities may be relied upon to fur- 
nish largely negative votes on issues of the 
type at stake in the city of Knoxville, the 
Journal added. 

It was said the vote was helped consider- 
ably by the business boom Knoxville is en- 
joying because of the TVA construction ac- 
tivities. The TVA has been making large 
purchases in Knoxville, where it is maintain- 
ing a large staff. 

Knoxville citizens have heretofore voted 
against projects involving an increase in the 
city’s debt, which already is $27,000,000 on an 
assessed valuation of $120,000,000. 

Prior to the election, the Tennessee Public 
Service Company, a subsidiary of National 
Power & Light Company, now supplying 
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Knoxville’s power needs, stated it would be 
willing to distribute TVA power in Knox- 
ville, giving consumers any saving that might 
be made. The Public Service Company pur- 


chases its current from the Carolina Power & 
Light Company, another National Power & 
Light subsidiary under a contract expiring 
shortly. 


Texas 


RFC Loan to Utility Defended 


A* official of the Western Gas Company in 
El Paso stated that the $2,200,000 Re- 
construction Finance Corporation loan to the 
American Mortgage Company for extension 
of the Western Gas Company line in the 
state of Arizona was “in no sense a ‘shady’ 
transaction.” 

He replied to an article in the November 
15th issue of The Nation which suggested a 
senatorial investigation of the loan. The of- 
ficial said the loan was granted for only the 
actual construction cost of $2,300,000. 

In a statement, the president of the com- 
pany said, “The loan was granted for only the 
actual construction cost of $2,200,000; it is 
secured by a first mortgage on property cost- 
ing more than $8,200,000—consisting of an 


adequate gas supply in the field, more than 
500 miles of transmission lines and four com- 
pressor stations, gas contracts, etc.; employ- 
ment is being handled through the Federal re- 
émployment agencies of the counties through 
which the line passes and the common labor 
is taken from the relief rolls of these coun- 
ties; that the first mortgage bondholders not 
only did not receive any part of the proceeds 
of this loan but on the contrary gave up their 
first lien on the property and accepted a sec- 
ond mortgage, thus enabling the company to 
give the government a first mortgage on the 
entire property costing in excess of $8,000,- 
000; all of the facts and figures in respect to 
the transaction were thoroughly investigated 
by the engineers, accountants, and attorneys 
for the Reconstruction Finance Corporation 
over a period of nearly a year.” 


Virginia 


Utility Separation Looms 


geen of the state corporation commis- 
sion are inclined to favor a separation 
of the transit and the electric power activi- 
ties of utility companies for rate-making 
purposes, according to the Transit Journal 
News on November 18th. 

At the capitol it is said the commission fa- 


vors the theory that power service and trans- 
it service each should stand upon its own fi- 
nancial feet, and that the Virginia Electric & 
Power Company should no longer subsidize 
its rail and bus business with power profits. 
Action by the state corporation commission 
was not to be taken until after a continued 
public hearing which was scheduled for No- 
vember 24th. 


Wisconsin 


New Electric Rate to Get 
Year’s Trial 


HE Wisconsin Power & Light Company 

has decided to give new electric rates set 
by the public service commission a fair trial 
rather than challenge them at this time in the 
courts, the president of the company informed 
preferred stockholders in a letter made pub- 
lic recently. 

The commission issued an order October 
26th which displaced the old system of mak- 
ing charges according to the potential energy 
which a customer could consume. The new 
system makes a flat fixed charge covering cost 


of billing, equipment, and similar items, and 
a uniform energy charge on the amount of 
electricity used. It will apply to January, 
1934, accounts and will be effective for a 
year for experimental purposes. 

The president of the Wisconsin Power & 
Light Company said the new rates will reduce 
the revenue of the company about $300,000 a 
year based on the kilowatt hours sold in 1932. 
The firm has 18,000 preferred stockholders, 
90 per cent of whom live in Wisconsin. 

The public service commission’s order also 
applies to rates of the Wisconsin-Michigan 
Power Company, the Wisconsin Gas & Elec- 
tric Company, and Milwaukee Electric Rail- 
way & Light Company. 
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Electric Rate Cut Reaffirmed by New York Commission 


LECTRIC companies of the Consoli- 

dated Gas System serving New 
York city have lost their appeal to the 
public service commission for relief 
from that body’s order of last August 
reducing rates about $8,800,000 a year 
or 6 per cent on all bills for metered 
service to general consumers for one 
year from September 1, 1933. The 
Westchester Lighting Company, anoth- 
er Consolidated Gas affiliate, however, 
was relieved of the original order to 
reduce its rates 3 per cent. 

By a vote of 3 to 2 the commission 
sustained its order of August, with the 
exception of the Westchester Company, 
which was contested by the companies 
in a rehearing granted by the commis- 
sion. The present decision of the com- 
mission, however, recognizes increased 
costs due to the NRA and New York 
city ordinances as factors in rate mak- 
ing, and as a result Chairman Maltbie 
withdrew his original demand for a 10 
per cent reduction and supported and 
wrote the more recent decision. 

The temporary rates now ordered 
were approved by the votes of Chair- 
man Maltbie and Commissioners Lunn 
and Burritt. Opposition to the reduc- 
tion order was registered by Commis- 
sioners Van Namee and Brewster in 
separate opinions, each holding that no 
reduction could be made in the present 
rates. 

The companies to which the commis- 
sion’s action applies are New York 
Edison Company, United Electric Light 
& Power Company, Brooklyn Edison 
Company, Bronx Gas & Electric Com- 
pany, New York and Queens Electric 
Light & Power Company, and to the 
area in New York city served by the 
Westchester Light Company. 

The 6 per cent reduction of last Au- 
gust was approved by the votes of the 


three commissioners present after a 
proposal of Chairman Maltbie and 
Commissioner Burritt to secure the 
passage of an order requiring the New 
York city companies to reduce rates 10 
per cent temporarily and save consum- 
ers nearly $15,000,000 a year had failed 
of passage by one vote, because three 
votes are necessary to adopt an order 
and unanimous action was then re- 
quired. 

The companies applied for a rehear- 
ing on several grounds, but the com- 
mission limited the rehearing to the 
definite effects of the agreements and 
codes that have been executed and to 
any other definite effects of the Na- 
tional Industrial Recovery Act which 
had actually become operative since the 
close of. the original hearings, and to 
the New York city ordinances which 
would affect the companies. Before the 
commission passed upon the application 
for a rehearing the companies went into 
court and obtained an injunction from 
Supreme Court Justice Gilbert V. 
Schenck in Albany enjoining the com- 
mission from enforcing or attempting 
to enforce any provisions of its order 
fixing the temporary emergency rates. 

A permanent injunction order against 
the commission’s order was also sought 
but the court decision was delayed 
pending the commission’s decision on 
the rehearing. 

In his more recent opinion of nearly 
20,000 words, Chairman Maltbie sets 
forth the various claims of the compa- 
nies relative to increased costs and de- 
creased revenues and gives in detail his 
reasons for revising them on the basis 
of the evidence received at the rehear- 
ing. He reduced the companies’ claim 
of $12,600,000 as annual increased cost 
as the result of the NRA and other de- 
velopments $5,265,000. According to 


790 





















The Wall Street Journal, Chairman 
Maltbie stated that the reductions 
which he recommended will permit the 
companies to earn 74 per cent on the 
stated value of their common stock, 
allowing no return, however, on sur- 
plus invested in plant and property de- 
voted to public service. 

Chairman Maltbie’s opinion pointed 
out that his findings are not challenged 
on equitable grounds but only on legal 
grounds and that this question should 
not be decided adversely to the public 
by the commission but should be left to 
the courts. His opinion stated: 

“If the commission resolves the question 
in favor of the companies and against the 
public, there will be no one to challenge 
such an interpretation and obtain a ruling 
by the courts. If, upon the other hand, the 
doubt is resolved in favor of the public and 
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the questions before us are determined upon 
equitable grounds the matter will undoubt- 
edly be reviewed according to the express 
intention of the companies.’ 


Of the $5,265,000 which the chair- 
man allows as the increased costs, 
$1,320,000 is attributable to ordinances 
passed by the city of New York, and 
$3,945,000 represents increases attribut- 
able to the National Industrial Recov- 
ery Act. 

Chairman Maltbie held that the Fed- 
eral tax on electric bills which was paid 
formerly by the consumers and later 
changed by Congress to be paid by 
stockholders is not an operating ex- 
pense. With that conclusion Commis- 
sioners Van Namee and Brewster dis- 
_ Re New York Edison Co. et 
al. 
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Federal Power Commission Ruling Hits Holding 
Company Practice 


HE Federal Power Commission on 

November 27th described certain 
holding company practices in the public 
utility field as “grave economic and so- 
cial perils,” calling for “prompt cor- 
rective and preventive measures.” 

The commission’s statement was part 
of a unanimous decision eliminating 
over $800,000 (including a $500,000 
service charge) from the claim of the 
Louisville (Ky.) Hydroelectric Com- 
pany that its power project on the Ohio 
river cost $7,829,000. A Chicago hold- 
ing company was the principal subject 
of. the commission’s attack, but it was 
said to be typical of many other hold- 
ing companies. 

The particular legal point at issue 
was the $500,000 service charge by a 
wholly owned subsidiary of the holding 
company. The commission held that 
the charge was a simple transfer of 
funds from one part of the holding 
company’s structure to another, and 
that this unreasonably increased the 
capital cost of the hydroelectric project, 
and consequently electric rates to the 
public. 
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The commission said the principal 
officers of the holding companies and 
subsidiaries were virtually identical so 
that a charge by one against another 
reflected no independent opinion by any 
company. The management company 
charged the Hydroelectric Company 74 
per cent of the praject’s cost as a super- 
visory fee, but the commission held it 
was not proved this was an “actual 
legitimate original cost.” 

Such a contract, declared to have 
been arranged by identical officers of 
the same companies, was characterized 
“as one of the most insidious, grievous, 
and obnoxious practices of the holding 
company device.” The commission ad- 
ded : 


“Such a holding company dynasty—not 
exceptional but typical—with its absentee 
ownership and management, its sovereignty 
over far-flung dominions in many states 
but subject to the direct jurisdiction of 
none, its authority centralized in a few 
strong hands, its ‘fee’ taxation without rep- 
resentation of the operating companies, is 
a grave economic and social peril. It calls 
for prompt corrective and preventive meas- 
ures. The crux of the problem is the pres- 
ent inadequacy of the law.” 
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The Federal Water Power Act for- 
bids the commission to allow other than 
the actual legitimate original cost of the 
construction of a power project. The 
cost must be (1) actual, that is, real 
and bona fide, as distinguished from fic- 
titious and fabricated, whether by inter- 
corporate dealings or otherwise; (2) 
legitimate, meaning not coerced, col- 
lusive, fraudulent, or unreasonable ; and 
(3) original, as excluding elements of 
subsequent enhancement, profit, or ac- 
cretion. 

Where the licensee and the company 
with which it contracts for construc- 
tion services are under the same con- 
trol, so that the companies are virtually 
departments of an integrated system, 
the commission must disregard the con- 
tract and allow as costs to the licensee 
only the actual cost of the services to 
the construction company. In deter- 
mining such cost, the market value of 
the services will not be allowed, for 
market value differs from actual cost 
when two companies are doing business 
in a closed market. 

Officers of a public utility corporation 
(such as licensee) who are at the same 
time officers of a private construction 


company are forbidden by law from 
negotiating an intercorporate contract 
imposing unnecessary costs upon the 
utility, carrying a profit to the private 
company in which they may share as 
officers. 

Not allowable as actual legitimate 
original costs are attorneys’ fees when 
the attorneys form the legal department 
of the affiliated construction company, 
charges for aerial photography of the 
project during various phases of con- 
struction, costs of a banquet which li- 
censee tendered its foremen to promote 
good will expenses for the convenience 
and entertainment of visitors, such as 
transportation, lunches and soft drinks, 
or expenses of employees of the con- 
struction company attending engineer- 
ing conventions. 

Allowable as legitimate costs are the 
reasonable cost of an outdoor observa- 
tion platform, salaries of guides for the 
protection of visitors, and rental on non- 
project land actually and necessarily 
used for construction purposes. 

The opinion was written by the chair- 
man of the commission, Frank R. Mc- 
Ninch. Re Loutsville Hydroelectric Co. 
(Opinion No. 11.) 
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Federal Appeal Questions Political Pressure on 
Regulatory Commissions 


PUZZLING regulatory question 
which has received increasing con- 
sideration during the recent months of 
political upheavals and investigations in 
the field of public utility regulation may 
finally be settled by a Federal district 
court as a result of an order signed on 
November 16th by Federal District 
Judge Fred C. Jacobs temporarily re- 
straining the Arizona Corporation Com- 
mission from placing into effect reduced 
power rates in the city of Yuma. The 
order was signed on complaint of the 
Arizona Edison Company. Hearing on 
an interlocutory injunction was sched- 
uled for November 27th before a statu- 
tory 3-judge United States court. 
Although the Arizona Edison Com- 


pany is already in the hands of a re- 
ceiver because its earnings were insuf- 
ficient to satisfy its fixed charges, the 
commission on November Ist ordered 
the company to reduce its rates by ap- 
proximately 28 per cent, effective No- 
vember 16th. The commission’s order, 
however, was predicated largely upon 
the distress of the utility’s consumers 
owing to economic conditions, although 
the company also showed a record of 
declining gross earnings as a result of 
the depression. 

Aside from the usual allegations of 
confiscation, it was claimed that the 
company would be unable to fulfil its 
obligations under the NRA code if the 
reduced rates were put into effect. The 
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most interesting question represented in 
the company’s petition was the claim 
that the commission’s order was void by 
reason of the fact that the commission 
had acted with prejudice resulting from 
a preconceived policy of reducing rates, 
a policy alleged to be dictated by the 
governor of the state. It appears from 
the petition that one of the commission- 
ers was appointed by the governor up- 
on promise of the appointee to reduce 
all electric, gas, and water rates charged 
by utilities of the state, including the 
rates of the Arizona Edison Company. 
It was further alleged that’ the ap- 
pointee would place his resignation on 
the governor’s desk at any time the gov- 
ernor should conclude that the ap- 
pointee was not acting and voting in 
accordance with the wishes of the gov- 
ernor. Incidentally, the law of Arizona 
provides for the removal of commis- 
sioners prior to the expiration of their 
elected term only by recall. 

The commissioner’s appointment was 
said to have followed the presentation 
to the governor of a resolution of a con- 
sumers’ league of Arizona urging that 
no one be appointed to the commission 


other than a man committed to “imme- 
diate downward revision of all light, 
power, and gas rates in the state, and 
also pledged to the public ownership of 
these utilities.” Upon the occasion of 
the decision of the Arizona commission, 
the commissioner in question was said 
to have made the statement: 


“This (order) is a definite decision as to 
where the commission stands on_ these 
things (rates), and the procedure taken in 
this case will form a base for the Central 
Arizona Light and Power Company rate 
investigation.” 

The company’s petition alleged that 
the commissioner was specifically ap- 
pointed to carry out the plan of the gov- 
ernor to undermine and confiscate pri- 
vately owned utility property in the 
state. The granting of the temporary 
restraining order has the effect of en- 
joining the enforcement of the commis- 
sion’s rate order until the 3-judge dis- 
trict court has an opportunity to hear 
evidence and either grant a temporary 
injunction or dismiss the petition of 
the company. Charles L. Rawlins, Re- 
ceiver, v. Arizona State Corporation 
Commission. 
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Accusations of Political Maneuvering Stir Nebraska Commission 


| Berge: between the members 
of the Nebraska State Railway 
Commission which has been rankling 
internally for some weeks broke out in- 
to the open upon the recent occasion of 
the filing by the majority of the com- 
mission of a finding that the testimony 
taken in the inquiry inaugurated by it 
into rural exchange and rural switch- 
ing rates of the Northwestern Bell 
Telephone Company does not warrant 
the conclusions of Commissioner Bol- 
len that a reduction of 30 per cent in 
the former and 20 per cent in the latter 
instance should be ordered, or any re- 
ductions at the present time. Later 
Commissioner Bollen filed a dissenting 
opinion in the case, which stated in 
part as follows: 


“It is my opinion that in an investigation 


of this matter affecting the rural and 
switching rates of all of the exchanges of 
the respondent in Nebraska, the patrons are 
entitled to know the reason of the majority 
why a reduction in rates was denied. The 
people of the state who pay the taxes to 
support the commission’s activities are en- 
titled to know the majority’s reasons why 
telephone rates based on war-time prices 
should not now be reduced. 

“In the absence of a written opinion by 
the majority members of the commission, 
I have reluctantly reached the conclusion 
that the real reason of the other two com- 
missioners in dismissing the order to show 
cause must be found outside the record.” 


Mr. Bollen says that there were no 
politics in the plank upon which he ran, 
since it merely pledged him to support 
a movement to require public utilities 
generally, and telephone companies in 
particular, to show cause why the 
should be allowed to continue charging 
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war-time rates. It was not a promise 
to reduce the rates of any telephone 
company, but was a recognition of 
“general feeling among the electorate 
that the commission as a regulatory 
body had almost ceased to function.” 
This conclusion is justified, he said, by 
the support given by the legislature to 
a proposal to abolish the commission. 
Mr. Bollen said that he began the 
movement to reduce Northwestern Bell 
rates because its reports show that its 
rates are the highest of any company in 
the state and were sufficient during a 
period of eight years to pay all fixed 
charges, an annual dividend of 8 per 
cent on its common stock and accumu- 
late a surplus of $11,164,000. He said 
he was told by the commission’s chair- 
man that a Federal court injunction 
forbade any interference with this com- 
pany’s rates. An opinion from the at- 
torney general to the contrary being 
unconvincing, an application was made 
for a supplemental decree which re- 
sulted in such a way that “the imagin- 
ary injunction order can no longer be 


given as an excuse or reason for non- 
interference with the present high rates 
of the company.” 


Later, he said, the commissioners 
changed their position and accused 
him of playing politics and seeking no- 
toriety as a friend of the people while 
at the same time maneuvering to put 
them in the hole. One of them said he 
was probably afraid of his shadow 
when he thinks of the campaign prom- 
ises he made, which he knew he could 
not fulfil, and that if he spent more 
time in studying the law and court de- 
cisions instead of thinking up self-pub- 
licizing schemes, he might be of some 
service to his constituents. 

He said these statements reveal what 
the motion to dismiss concealed, and 
that in the absence of an opinion, find- 
ings and conclusions of the majority, it 
is fair to conclude that the majority is 
unwilling or unable to give reasons in 
support of its order and that they are 
moved by a desire to prevent a minor- 


ity member from carrying out a cam- 
paign pledge which he never made. i 

The publication of the dissent called 
forth a prompt answer from the other 
two commissioners. They said that 
their reasons for refusing to concur 
in Commissioner Bollen’s findings and 
conclusions were that they are not 
based on the testimony in the case, but 
are based purely on the assumption that 
because farmers are selling products at 
low prices, telephone rates should be 
correspondingly reduced to these pa- 
trons. These conclusions do not give 
any consideration to the laboring men 
in cities and towns receiving residence 
service who are as much entitled to a 
reduction in rates, if based on these 
assumptions, as customers in the rural 
districts. 

The majority said that the only real 
substantial testimony was that the serv- 
ice was being furnished at less than it 
is costing the company to supply it; and 
notwithstanding this fact, owing to the 
price that farm commodities are being 
sold for, Mr. Bollen would reduce the 
rates to conform to the amount re- 
ceived by these patrons for farm pro- 
duce they are selling. They point out 
that telephone rates can only be legally 
fixed by determining the value of the 
property used and useful, the cost of 
furnishing service, and a reasonable re- 
turn to the company furnishing it, on 
the actual value of the investment, and 
they are not based on price of farm 
commodities or any other kind of com- 
modity. 

The majority said that a reduction 
such as is proposed by Commissioner 
Bollen would certainly throw practic- 
ally every exchange schedule out of 
balance. It was said that the rates 
proposed by Commissioner Bollen, af- 
fecting only a few exchanges, would 
discriminate against other exchanges 
and would throw the entire rate sched- 
ule out of balance in favor of a favored 
few as against the many. Re North- 
western Bell Telephone Co. (Resolution 
No. 128.) 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Serving 


The Public 
— Faithfully 


Cities Service Company fully realizes its responsibility in supplying 
services indispensable to America’s industrial, economic and social life. 
In the efficient, dependable and adequate service supplied by the company’s 
operating subsidiaries two factors stand out as of primary importance. 


These are: 


(1) A loyal, diligent and well trained family of employees. 
Most of the executives came to the organization as young men to 
begin their careers. 


(2) The benefits derived from unified management of many 
properties spread over a wide area. This unified management 
includes engineering, research, exploration, operation, marketing 
and financing. 


In the home . . . in the factory .. . on the highway . . . are found, 
every day, a million proofs of Cities Service dependability. Cities Service 
Company is today recognized as a leader in three essential industries . . . 
E.ectric LigHt AND Power, PETROLEUM AND Gas. 


HENRY L. DOHERTY & COMPANY 


60 Wall Street © New York City 
Branches in principal cities 


LISTEN IN—Cities Service Radio Hour—A program of variety music with Jessica Dragonette, the Cavaliers and the 
Cities Service Orchestra. Fridays, 8 P.M. Eastern Daylight Time— WEAF and 32 N. B. C. Associated Stations. 
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The public utility system of 


Standard Gas and Electric 
Company 


includes 

The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 
Market St. Railway Company (San Francisco) 
Mountain States Power Company 

Northern States Power Company 

Oklahoma Gas and Electric Company 
Philadelphia Company 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric Company 
Southern Colorado Power Company 
Wisconsin Public Service Corporation 


serving 1,662 cities and towns of twenty states . . . combined 
population 6,000,000... total customers 1,569,296... installed 
generating capacity 1,586,694 kilowatts . . . properties oper- 
ate under the direction of Byllesby Engineering and Manage- 


ment Corporation, the Company's wholly-owned subsidiary. 

















